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I. INTRODUCTION
The United States Tax Court applies the Federal Rules of Evidence (the “Rules”) during
its proceedings.1 These rules establish the guidelines the judge will use to determine what
testimony and documents will be admissible in evidence.2
We follow the Federal Rules of Evidence in our proceedings. This provides all
parties with ground rules for presenting their cases. To depart from these rules
not only would contradict our mandated authority but also would prejudice the
parties by removing the certainty of what the Court may consider in finding facts.
A party could not adequately prepare or defend a case if it were uncertain what
standards would be applied to judge the admissibility of evidence. While it is
generally accepted that a relaxed application of the rules of evidence during a
bench trial results in less prejudice to the fact finder because of a judge’s legal
training and experience, the uncertainty of what will be used to find facts is highly
prejudicial to a party whether the fact finder is a judge or a jury. Incompetent
evidence should not be admitted to proof. We, therefore, believe that adhering to
the Federal Rules of Evidence is a sound way to protect the integrity of our
proceedings.3
In order to present the best case possible, it is imperative for a party litigating in the Tax
Court to understand the Rules and how they have been interpreted and applied by the Tax Court.
This Article surveys the Tax Court’s interpretation and application of the Rules. The
Article does not discuss the application of the Rules by federal district courts, the Court of
Federal Claims, or the federal circuit courts of appeal, except to the extent there is a split of
authority in the circuit courts.4 Appendix A identifies those Rules that have not been addressed
or interpreted by the Tax Court in its opinions. Appendix B provides a tabular summary of the
Rules most commonly used in the Tax Court and their various foundational requirements.

I.R.C. § 7453; Am. Police & Fire Found. v. Commissioner, 81 T.C. 699, 707 n.3 (1983);
Malinowski v. Commissioner, 71 T.C. 1120, 1125 (1979). “Small tax case” proceedings
(disputes involving $50,000 or less) do not apply the Rules, but allow into the record any
evidence with probative value. I.R.C. § 7463; TAX COURT RULES OF PRACTICE AND PROCEDURE
174(b).
1

2

I.R.C. § 7453; Am. Police & Fire Found., 81 T.C. at 707 n.3; Malinowski, 71 T.C. at 1125.

3

Snyder v. Commissioner, 93 T.C. 529, 531-32 (1989) (citations omitted).

For a thorough discussion of the Rules in all forums, see generally JACK B. WEINSTEIN &
MARGARET A. BERGER, WEINSTEIN’S FEDERAL EVIDENCE (Joseph M. McLaughlin ed., 2d ed.
1998).
4

II. GENERAL PROVISIONS
Rule 101. Scope
These rules govern proceedings in the courts of the United States and before the
United States bankruptcy judges and the United States magistrate judges, to the
extent and with the exceptions stated in Rule 1101.
The Tax Court applies the rules of evidence applicable in non-jury trials in the U.S.
District Court for the District of Columbia.5 These rules are the Federal Rules of Evidence,
which were first enacted in 1975.6 The Rules do not govern the Tax Court’s pretrial discovery
procedures.7
Rule 102. Purpose and Construction
These rules shall be construed to secure fairness in administration, elimination of
unjustifiable expense and delay, and promotion of growth and development of the
law of evidence to the end that the truth may be ascertained and proceedings
justly determined.
The Tax Court will admit documents into evidence when the documents serve the
purposes of the Rules and the interests of justice. In Continental Illinois Corp. v.
Commissioner,8 the court addressed an evidentiary issue which arose in determining the amount
of foreign tax credit of the taxpayer’s wholly owned national banking association. When no
other evidence could be obtained, written certifications from borrowers offered as evidence of
withholding and payment of foreign tax by borrowers on behalf of the banking association were
admitted into evidence. The rationale for admitting the certifications into evidence was that the
documents fell under the residual exception to the hearsay rule and because their admission
would serve the purposes of the Rules “and the interests of justice by increasing the likelihood of
ascertaining the truth about the withholding and payment over of tax on [the banking
association’s] behalf.”9
I.R.C. § 7453. See also Am. Police & Fire Found., 81 T.C. at 707 n.3; Foster v.
Commissioner, 80 T.C. 34, 119 n.42 (1983), aff’d in part and vacated in part, 756 F.2d 1430
(9th Cir. 1985); Malinowski, 71 T.C. at 1125.
5

See Pub. L. No. 93-595, 88 Stat. 1926 (1975). Subsequent amendments to those Rules are
applicable. See I.R.C. § 7453.
6

7

Morris v. Commissioner, 65 T.C. 324, 326 n.3 (1975).

57 T.C.M. (CCH) 1464, 1989 T.C.M. (P-H) ¶ 89,468, aff’d in part and rev’d in part, 998 F.2d
513 (7th Cir. 1993).
8

Cont’l Ill. Corp., 57 T.C.M. (CCH) at 1469, 1989 T.C.M. (P-H) ¶ 89,468, at 2259. See also
Karme v. Commissioner, 73 T.C. 1163, 1181 (1980), aff’d, 673 F.2d 1062 (9th Cir. 1982)

9

In Sundstrand Corp. v. Commissioner,10 the taxpayer filed a motion in limine to exclude
financial data and income tax returns for years subsequent to the years before the court.11 The
taxpayer argued that the information was irrelevant and a waste of time.12 The court agreed that
the undue delay and waste of time in providing the information outweighed its probative value.13
The court noted that the rules are to be construed to eliminate unjustified expense and delay.14
Rule 103. Rulings on Evidence15
(a) Effect of erroneous ruling. Error may not be predicated upon a ruling which
admits or excludes evidence unless a substantial right of the party is affected, and
(1) Objection. In case the ruling is one admitting evidence, a
timely objection or motion to strike appears of record, stating the
specific ground of objection, if the specific ground was not
apparent from the context; or
(2) Offer of proof. In case the ruling is one excluding evidence, the
substance of the evidence was made known to the court by offer or
was apparent from the context within which questions were asked.
Once the court makes a definitive ruling on the record admitting or excluding
evidence, either at or before trial, a party need not renew an objection or offer of
proof to preserve a claim of error for appeal.
(b) Record of offer and ruling. The court may add any other or further statement
which shows the character of the evidence, the form in which it was offered, the
objection made, and the ruling thereon. It may direct the making of an offer in
question and answer form.
(c) Hearing of the jury. In jury cases, proceedings shall be conducted, to the
extent practicable, so as to prevent inadmissible evidence from being suggested to
(admitting bank records into evidence under residual exception to hearsay rule that it served the
purposes of the Rules and the interests of justice).
10

89 T.C. 810 (1987).

11

Id. at 811.

12

Id. at 812.

13

Id. at 815.

14

Sundstrand Corp. v. Commissioner, 89 T.C. 810, 814 n.5 (1987).

Rule 103 was amended effective December 1, 2000, by adding the flush language at the end
of subsection (a) and before subsection (b). FED. R. EVID. 103.
15

the jury by any means, such as making statements or offers of proof or asking
questions in the hearing of the jury.
(d) Plain error. Nothing in this rule precludes taking notice of plain errors
affecting substantial rights although they were not brought to the attention of the
court.
To make an argument that the court committed error in admitting evidence, a substantial
right of a party must be affected, a timely objection must be made on the record, and the
objecting party must state a specific ground for the objection.16 The failure to object to the
introduction of a document into evidence constitutes a waiver of the objection.17 To provide
otherwise would be unfair to the party offering the document, as that party could have, upon the
opposing party’s objection, argued the merits of the document’s admissibility or could have
taken alternative measures to obtain the same information prior to the closing of the record.18
A proper objection must be timely made and include the specific ground for
objection.
To preserve an objection reserved in a stipulation, the party must object when the
document is offered into evidence. If no objection is made, it is waived. In Brock v.
16

FED. R. EVID. 103(a)(1).

See, e.g., Foster v. Commissioner, 80 T.C. 34, 133 n.51 (1983), aff’d in part and vacated in
part, 756 F.2d 1430 (9th Cir. 1985) (objection to admissibility of deposition waived when first
raised in the Commissioner’s reply brief); Stern v. Commissioner, 77 T.C. 614, 637 n.44 (1981),
rev’d, 747 F.2d 555 (9th Cir. 1984) (objection to documents waived when first raised in the
Commissioner’s reply brief); Armstrong v. Commissioner, 84 T.C.M. (CCH) 287, 291, 2002
T.C.M. (RIA) ¶ 2002-224, at 1412 (objection to documents waived when raised for the first time
in the taxpayer’s brief); Estate of Smith v. Commissioner, 82 T.C.M. (CCH) 909, 917 n.14, 2001
T.C.M. (RIA) ¶ 2001-303, at 2222 n.14 (objection to documents included in stipulation filed
before trial waived when raised for first time at trial); Estate of Magnin v. Commissioner, 81
T.C.M. (CCH) 1126, 1129 n.5, 2001 T.C.M. (RIA) ¶ 2001-031, at 226 n.5 (objection to
documents included in stipulation waived when first raised in the taxpayer’s reply brief); Hord v.
Commissioner, 79 T.C.M. (CCH) 1958, 1959 n.3, 2000 T.C.M. (RIA) ¶ 2000-147, at 821 n.3,
aff’d, 251 F.3d 156 (5th Cir. 2001) (taxpayer’s objection to document waived when she
specifically waived any objection at the hearing and first raised an objection in her brief); Halle
v. Commissioner, 71 T.C.M. (CCH) 2377, 2382, 1996 T.C.M. (RIA) ¶ 96,877, at 882 (taxpayer’s
objection to testimony waived when first raised in taxpayer’s brief); Kenerly v. Commissioner,
47 T.C.M. (CCH) 1244, 1246, 1984 T.C.M. (P-H) ¶ 84,117, at 420 (taxpayer waived his
objection by failing to make a timely request that a newspaper article be admitted for a limited
purpose only); Koufman v. Commissioner, 35 T.C.M. (CCH) 1509, 1519, 1976 T.C.M. (P-H) ¶
76,330, at 1493 (hearsay evidence admitted when the taxpayers failed to object).
17

Stern, 77 T.C. at 638 n.44 (1981); Hord, 79 T.C.M. (CCH) at 1959 n.3, 2000 T.C.M. (RIA) ¶
2000-147, at 821 n.3.

18

Commissioner,19 one of the issues before the court was whether certain expenses were deductible
by the taxpayer-corporation. The stipulation entered into by the parties stated that the
Commissioner did not stipulate that certain documents were prepared contemporaneously with
the entertainment expenses they purported to substantiate or that they were prepared by any
person whose name appeared on the documents. When the documents were offered into
evidence, however, the Commissioner stated that he had no objection. The Commissioner then
argued on brief that the documents were inadmissible hearsay. The court held that the
Commissioner had waived any objection reserved in the stipulation by not objecting at the time
the documents were offered into evidence.20
To make an argument that the court committed error in not admitting evidence, the party
must make an offer of proof.21
Steps for making an offer of proof:
•
•
•
•

State what the evidence would establish or document would say.
State the purpose that would be served by admitting the evidence.
If the court has stated the evidence is inadmissible, state why it is
admissible.
Attach the document (or excluded portion) as part of the trial record.

When an offer of proof is made, and the offered proof contains some admissible and
some inadmissible evidence, the court is not required to separate the admissible evidence from
the inadmissible, but rather can reject the whole offer.22

19

44 T.C.M. (CCH) 128, 1982 T.C.M. (P-H) ¶ 82,335.

20

Brock, 44 T.C.M. (CCH) at 141 n.7, 1982 T.C.M. (P-H) ¶ 82,335, at 1423 n.7.

21

FED. R. EVID. 103(a)(2).

Abatti v. Commissioner, 37 T.C.M. (CCH) 1597, 1628, 1979 T.C.M. (P-H) ¶ 78,392, at 1617,
rev’d, 644 F.2d 1385 (9th Cir. 1981). The court rejected the Commissioner’s entire offer of
proof with respect to the admissibility of certain binders because the Commissioner did not offer
to break down the binders, which contained some admissible and some inadmissible evidence, in
order to offer only the admissible portions.
22

Rule 104. Preliminary Questions
(a) Questions of admissibility generally. Preliminary questions concerning the
qualification of a person to be a witness, the existence of a privilege, or the
admissibility of evidence shall be determined by the court, subject to the
provisions of subdivision (b). In making its determination it is not bound by the
rules of evidence except those with respect to privileges.
(b) Relevancy conditioned on fact. When the relevancy of evidence depends
upon the fulfillment of a condition of fact, the court shall admit it upon, or subject
to, the introduction of evidence sufficient to support a finding of the fulfillment of
the condition.
(c) Hearing of the jury. Hearings on the admissibility of confessions shall in all
cases be conducted out of the hearing of the jury. Hearings on other preliminary
matters shall be so conducted when the interests of justice require, or when an
accused is a witness and so requests.
(d) Testimony by accused. The accused does not, by testifying upon a
preliminary matter, become subject to cross-examination as to other issues in the
case.
(e) Weight and credibility. This rule does not limit the right of a party to
introduce before the jury evidence relevant to weight or credibility.
Preliminary questions regarding the admissibility of evidence are determined without
regard to the rules of evidence, except those with respect to privilege.23 In Petzoldt v.
Commissioner,24 solely for the limited purpose of determining the admissibility of certain drug
ledgers, the court took judicial notice of the fact that in a third party’s criminal proceeding the
drug ledgers were admitted as evidence of that third party’s dealing in marijuana and that a
handwriting expert testified at that trial that many of the writings contained in the drug ledgers
were made by the third party. The court went on to consider whether the drug ledgers were
admissible into evidence under an exception to the hearsay rules discussed infra Part IX.25
Rule 105. Limited Admissibility
When evidence which is admissible as to one party or for one purpose but not
admissible as to another party or for another purpose is admitted, the court, upon
request, shall restrict the evidence to its proper scope and instruct the jury
accordingly.
23

FED. R. EVID. 104(a), 1101(c).

24

92 T.C. 661, 666 (1989).

25

Id.

Documents may be admissible for one purpose, while not for another purpose. In Bruce
Goldberg, Inc. v. Commissioner,26 following the trial the Commissioner moved to amend the
Commissioner’s answer to assert that the statute of limitations was open, even in the absence of
fraud, because it was extended when the taxpayer filed a petition to quash a summons of his bank
or other financial records.27 The court noted that the actions of the Commissioner had led the
taxpayer to believe that the exception to the statute of limitations was not at issue. The court,
therefore, concluded that justice would not be served by admitting the documents for the purpose
of establishing that the statute of limitations was open due to the taxpayer’s filing a petition to
quash a summons. The court did admit the documents for the purpose of establishing fraud.28
If a party intends that the evidence be admitted for a limited purpose, the party
must request that limitation at the time the evidence is offered.
In Warsaw Photographic Associates, Inc. v. Commissioner,29 because neither party
requested that exhibits be received for a limited purpose, the documents could be used as
evidence of the truth of the matter asserted.30 In contrast, in Impact Research Corp. v.
Commissioner,31 the parties offered some of the exhibits attached to the stipulation for limited
purposes only, and the documents were received into evidence subject to those limitations. The
court observed the limitations in making its findings and conclusions.32
Rule 106. Remainder of or Related Writings or Recorded Statements
When a writing or recorded statement or part thereof is introduced by a party, an
adverse party may require the introduction at that time of any other part of any
other writing or recorded statement which ought in fairness to be considered
contemporaneously with it.

26

58 T.C.M. (CCH) 519, 1989 T.C.M. (P-H) ¶ 89,582.

27

Bruce Goldberg, 58 T.C.M. (CCH) at 522, 1989 T.C.M. (P-H) ¶ 89,582, at 2930.

28

Bruce Goldberg, 58 T.C.M. (CCH) at 522, 1989 T.C.M. (P-H) ¶ 89,582, at 2931.

29

84 T.C. 21 (1985).

Id. at 42. See also Kenerly v. Commissioner, 47 T.C.M. (CCH) 1244, 1246, 1984 T.C.M. (PH) ¶ 84,117, at 420 (because the taxpayer failed to request that a newspaper article be received
for the limited purpose of proving the mere existence of a document, the article could be used as
evidence of the truth of the matter asserted in the document as well).

30

31

83 T.C.M. (CCH) 1569, 2002 T.C.M. (RIA) ¶ 2002-107.

Impact Research Corp., 83 T.C.M. (CCH) at 1570 n.7, 2002 T.C.M. (RIA) ¶ 2002-107, at
622 n.7.
32

An adverse party may require the introduction at that time of any other part of a
document which ought in fairness to be considered contemporaneously with it.33 This rule is
based on two considerations: first, that a misleading impression may be created by taking matters
out of context and, second, that rectification of the erroneous impression may be inadequate
when delayed to a point later in the trial.34 Accordingly, additional material that is necessary to
qualify, explain, or place into context the portion already introduced may be admitted into
evidence.35 In Larsen v. Commissioner,36 the taxpayer offered into evidence one page of trust
minutes. The Commissioner objected on the basis that the page did not illustrate typical minutes.
Because the taxpayer declined to enter all the trust minutes in the record, the page was not
admitted.37
The request for introduction of any other part of the writing must be made at the
time that the other party seeks to introduce part of the writing.
In Fellrath v. Commissioner,38 the taxpayer introduced two pages from his appointment
book to establish that he was entitled to a deduction for travel and entertainment expenses. Four
months after the trial, the Commissioner informally forwarded the taxpayer’s appointment book
to the court, presumably as an exhibit. The Commissioner argued on brief that the book was
admissible under Rule 106. The court held that, because the Commissioner had not requested
the introduction of the entire book into evidence at the time the taxpayer introduced the two
pages, the book was not part of the record.39
Blonien v. Commissioner, 118 T.C. 541 (2002) (where copy of partnership return did not
include copy of all 280 Schedules K-1, the taxpayers did not show that the missing Schedules K1 ought in fairness to be considered with the remainder of the partnership return).
33

Costa v. Commissioner, 60 T.C.M. (CCH) 1178, 1183, 1990 T.C.M. (P-H) ¶ 90,572, at 2816
(remainder of affidavit was not admitted into evidence because failure to consider the complete
document was not misleading).
34

35

Id.

36

44 T.C.M. (CCH) 74, 1982 T.C.M. (P-H) ¶ 82,320.

Larsen, 44 T.C.M. (CCH) at 75, 1982 T.C.M. (P-H) ¶ 82,320, at 1358. See also Ripley v.
Commissioner, 53 T.C.M. (CCH) 262, 269, 1982 T.C.M. (P-H) ¶ 87,114, at 591 (court refused to
admit into evidence summaries of income and expenses prepared by the taxpayers when
taxpayers failed to provide the summaries in accordance with the court’s order for production of
documents, failed to timely provide them so that the Commissioner could conduct a meaningful
determination as to their accuracy, failed to provide any underlying documents, and failed to key
the summaries to any underlying documents).

37

38

42 T.C.M. (CCH) 939, 1981 T.C.M. (P-H) ¶ 81,476.

39

Fellrath, 42 T.C.M (CCH) at 941 n.7, 1981 T.C.M. (P-H) ¶ 81,476, at 1841 n.7.

The circuit courts of appeal are split as to whether Rule 106 authorizes the admission of
otherwise inadmissible evidence when such evidence is necessary to qualify, explain, or place
into context the portion already introduced. Some circuit courts reason that any other portion
may be admitted, with the only limitation that the other portion in fairness ought to be admitted,
while other circuit courts reason that Rule 106 does not make admissible what is otherwise
inadmissible.40
Appellate courts taking the position that Rule 106 does not compel admission of otherwise
inadmissible hearsay evidence:
Second

United States v. Guevara, 277 F.3d 111, 127 (2d Cir. 2001);
Phoenix Associates III v. Stone, 60 F.3d 95, 103 (2d Cir. 1995).

Fourth

United States v. Wilkerson, 84 F.3d 692, 696 (4th Cir. 1996), but
see United States v. Graverly, 840 F.2d 1156, 1163 (4th Cir.
1988).

Sixth

United States v. Costner, 684 F.2d 370, 373 (6th Cir. 1982).

Ninth

United States v. Collicott, 92 F.3d 973, 983 (9th Cir. 1996);
United States v. Burreson, 643 F.2d 1344, 1349 (9th Cir. 1981).

Appellate courts taking the position that Rule 106 requires admission of some otherwise
inadmissible evidence when the court finds in fairness that the proffered evidence should be
considered contemporaneously:
First

United States v. Awon, 135 F.3d 96, 101 (1st Cir. 1998); United
States v. Houlihan, 92 F.3d 1271, 1283 (1st Cir. 1996).

Third

United States v. Green, 694 F. Supp. 107, 110 (E.D. Pa. 1988),
aff’d, 875 F.2d 312 (3d Cir. 1989).

Seventh

United States v. LeFevour, 798 F.2d 977, 981 (7th Cir. 1986).

D.C.

United States v. Sutton, 801 F.2d 1346, 1368 (D.C. Cir. 1986).

III. JUDICIAL NOTICE

Compare United States v. Collicott, 92 F.3d 973, 983 (9th Cir. 1996) (Rule 106 “does not
compel admission of otherwise inadmissible hearsay evidence”) with United States v. Houlihan,
92 F.3d 1271, 1283 (1st Cir. 1996) (Rule 106 “can serve its proper function only if the trial court
from time to time is prepared to permit the introduction of some otherwise inadmissible
evidence”).
40

Rule 201. Judicial Notice
(a) Scope of rule. This rule governs only judicial notice of adjudicative facts.
(b) Kinds of facts. A judicially noticed fact must be one not subject to reasonable
dispute in that it is either (1) generally known within the territorial jurisdiction of
the trial court or (2) capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.
(c) When discretionary. A court may take judicial notice, whether requested or
not.
(d) When mandatory. A court shall take judicial notice if requested by a party and
supplied with the necessary information.
(e) Opportunity to be heard. A party is entitled upon timely request to an
opportunity to be heard as to the propriety of taking judicial notice and the tenor
of the matter noticed. In the absence of prior notification, the request may be
made after judicial notice has been taken.
(f) Taking of judicial notice. Judicial notice may be taken at any stage of the
proceeding.
(g) Instructing jury. In a civil action or proceeding, the court shall instruct the jury
to accept as conclusive any fact judicially noticed. In a criminal case, the court
shall instruct the jury that it may, but is not required to, accept as conclusive any
fact judicially noticed.
The party who requests that the court take judicial notice of an adjudicative fact must
supply the court with the necessary information.41 In Afshar v. Commissioner,42 the taxpayer
contended that he was entitled to deduct registration fees and legal expenses he paid on behalf of
companies from which he had received gross income. The taxpayer provided an excerpt from an
official U.S. Department of Commerce, Industry, and Trade Administration publication entitled
“An Introduction to Contract Procedures in the Near East & North Africa.” While the
publication did state that registration was required, it was published after the years before the
court and contained no information as to what fees, if any, were involved in registering. The
court concluded that the taxpayer failed to provide it with the information necessary for Rule 201
to apply.43
FED. R. EVID. 201(d). “Adjudicative facts” are facts particular to the parties of the case, such
as a taxpayer’s motive or intent. See BLACK’S LAW DICTIONARY 43 (6th ed. 1990).

41

42
43

41 T.C.M. (CCH) 1489, 1981 T.C.M. (P-H) ¶ 81,241, aff’d, 692 F.2d 751 (4th Cir. 1982).
Afshar, 41 T.C.M. (CCH) at 1503, 1981 T.C.M. (P-H) ¶ 81,241, at 805-06.

The court may take judicial notice of relevant facts that are:
•

generally known in the community; or

•

capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned.

The Tax Court may take judicial notice of facts not subject to reasonable dispute and may
do so without having been so requested by a party.44 In Denson v. Commissioner,45 the
Commissioner reconstructed the taxpayer’s income using the source and application of funds
method. To determine the taxpayer’s personal expenditures each year, the Commissioner used
the Bureau of Labor Statistics for Family Budget Levels for the Southwest. The parties
stipulated to the cover page and one additional page, which contained the average expenses for
families having a higher standard of living. The court took judicial notice of the pages of the
Bureau of Labor Statistics which contained tables reflecting the average annual cost of living of
intermediate- and lower-budget families.46
In Goodson-Todman Enterprises, Ltd. v. Commissioner,4747 the issue before the court
was whether the taxpayer was entitled to the investment tax credit for the videotaped television
show “To Tell The Truth.”48 If the show dealt with events and personalities of current interest,
the market for the film was necessarily primarily topical or otherwise essentially transitory in
nature, disqualifying the film for the investment tax credit.4949 To find candidates to appear on
the show, the show’s staff would research 30-50 newspapers a week.50 The Commissioner
pointed to the taxpayer’s use of newspapers to find candidates and argued that the show failed
the current interest test. In finding that it met the test, the Tax Court took—
judicial notice of the fact that newspapers quite often, and news programs
occasionally, cover stories of persons which are of general human interest,
regardless of whether those persons can boast of current newsworthy
44
45

FED. R. EVID. 201(c).
44 T.C.M. (CCH) 275, 1982 T.C.M. (P-H) ¶ 82,360.

Denson, 44 T.C.M. (CCH) at 276, 1982 T.C.M. (P-H) ¶ 82,360, at 1556. See also Morton v.
Commissioner, 39 T.C.M. (CCH) 621, 624 n.6, 1979 T.C.M. (P-H) ¶ 79,484, at 1925 n.6 (court
took judicial notice of population of Jacksonville, North Carolina, as reported in the “Nineteenth
Census of the United States: 1970”).

46

47

84 T.C. 255 (1985), modified, 784 F.2d 66 (2d Cir. 1986).

48

Id. at 256.

49

Id. at 271.

50

Id. at 272.

accomplishments. Furthermore, the mere fact that a personality has achieved a
currently newsworthy feat does not mean that the interest in that feat is, per se,
fleeting.51
If the court finds that the fact is the subject of a legitimate dispute or that the fact is not
derived from indisputable and accurate sources such that the validity of the fact can be verified
easily through its source, it will not take judicial notice of the fact.52 In Snyder v.
Commissioner,53 the Commissioner referred to and quoted from certain technical books and
articles on corporate finance. The material contained theories and conclusions that went to the
ultimate factual issue before the court. Because the court had no basis on which to judge the
accuracy or reliability of the sources of the opinions and because the opinions were not generally
known, it declined to take judicial notice of them.54
In Teague v. Commissioner,55 in attempting to establish expenses of his fruit harvesting
business, the taxpayer requested that the court take judicial notice of a report published by the
University of Florida which estimated various costs involved in the citrus-harvesting business
and showed changes in the items that made up the total cost of picking and hauling from 1960 to
1983. The court stated that the expenses incurred by the taxpayer were at issue and that the
report did not establish that all citrus-harvesting businesses incurred the same expenses in the
same amounts. Because the nature and amount of expenses incurred in a citrus-harvesting
business were neither generally known within the territorial jurisdiction of the court nor capable
of accurate and ready determination by resort to sources whose accuracy could not reasonably be
questioned, the court declined to take judicial notice of the report.56 In General Roofing and
Insulation Co. v. Commissioner,57 because the nature and amount of responsibility borne by the
taxpayer’s president was subject to reasonable dispute, the court declined to take judicial notice
of the fact that, because presidents of small corporations bear important responsibilities, they
should be paid more than a specified amount.58
51

Id. at 273.

Kilpatrick v. Commissioner, 68 T.C. 469, 473 (1977) (court declined to take judicial notice of
the fact that prenatal care rendered to the natural mother is medical care rendered to the child).
52

53

93 T.C. 529 (1989).

54

Id. at 533.

55

52 T.C.M. (CCH) 1209, 1986 T.C.M. (P-H) ¶ 86,593.

Teague, 52 T.C.M. (CCH) at 1213, 1986 T.C.M. (P-H) ¶ 86,593, at 2770 (declining to take
judicial notice of “Estimated Cost of Picking and Hauling Florida Citrus, 1982-83 Season”).
56

57

42 T.C.M. (CCH) 1697, 1981 T.C.M. (P-H) ¶ 81,667.

Gen. Roofing and Insulation Co., 42 T.C.M. (CCH) at 1700-01, 1981 T.C.M. (P-H) ¶ 81,667,
at 2593.
58

The court will only take judicial notice of facts that are relevant to the issue before it.59
In one case the court declined to take judicial notice of newspaper articles because they did not
contain material relevant to the issue before it.6060 In another case it declined to take judicial
notice of “The Consumer Price Index: Concepts and Content Over the Years” (published by the
Bureau of Labor Statistics in 1978) and “Construction Cost Indexes, 1915-76” (published by the
Department of Commerce) because the facts contained in the reports were irrelevant in
determining the issue before the court.61
The court can take judicial notice of actions taken in other legal proceedings. It has taken
judicial notice of the existence of a summons enforcement proceeding;62 a summons, complaint,
and order of final judgment in a particular proceeding;63 and matters contained in another

Under Rule 201(f), the court can take judicial notice at any stage in the proceeding; however,
the documents that are the subject of the request for judicial notice must be relevant. See Estate
of Merwin v. Commissioner, 95 T.C. 168, 175 (1990) (denying the taxpayer’s request that the
court take judicial notice of a brief filed in another case because it was irrelevant); Lucky Stores,
Inc. v. Commissioner, 73 T.C.M. (CCH) 1956, 1997 T.C.M. (RIA) ¶ 97,070 (denying Motion
Requesting Judicial Notice and Second Motion Requesting Judicial Notice filed in conjunction
with a Motion for Reconsideration because the information was nothing more than a collection
of arguments and statements regarding the alleged action or inaction of Commissioner’s counsel,
other taxpayers, or Congress with respect to collectively bargained multiemployer pension
plans).
59

60

Unvert v. Commissioner, 72 T.C. 807, 808 n.2 (1979), aff’d, 656 F.2d 483 (9th Cir. 1981).

Ruben v. Commissioner, 53 T.C.M. (CCH) 992, 994 n.2, 1987 T.C.M. (P-H) ¶ 87,277, at
1356-57, n.2 (finding that in determining amount of casualty loss deduction, information
contained in exhibits was irrelevant because determination before the court was the basis of the
damaged property). See also Afshar v. Commissioner, 41 T.C.M. (CCH) 1489, 1503, 1981
T.C.M. (P-H) ¶ 81,241, at 806, aff’d, 692 F.2d 751 (4th Cir. 1982) (declining to take judicial
notice of official publication of the U.S. Department of Commerce, Industry, and Trade
Administration as evidence of necessity of paying registration fees because the publication was
undated, the publication gave no indication as to how much such fees would be, and the taxpayer
failed to establish that he paid any such fees).
61

Levy v. Commissioner, 54 T.C.M. (CCH) 1300, 1304, 1987 T.C.M. (P-H) ¶ 87,609, at 3281
(taking judicial notice of the summons enforcement proceeding and the opinion disposing of the
parties’ contention, but declining to take judicial notice of the findings of fact made in the
proceeding on which the opinion was based).
62

Goldsmith v. Commissioner, 86 T.C. 1134, 1135 n.4 (1986) (taking judicial notice of
summons, complaint, and order of final judgment in a derivative shareholders’ suit seeking
recovery of allegedly diverted corporation funds).
63

proceeding.64 The court can also take judicial notice of an opinion or order of another court for
the purpose of recognizing the judicial act represented by the order, the subject matter of the
litigation, or the fact that the other court did render an opinion on the issue.65 However, the court
will not take judicial notice of the findings of fact made in the proceeding on which such an
opinion or decision is based. Such findings of fact do not satisfy the requirement that they be
generally known in the community or based upon a source which is indisputable and accurate.
Accordingly, the facts found in the opinion in another proceeding remain in dispute and can be
relitigated before the court.66
Pyo v. Commissioner, 83 T.C. 626, 627 n.2, 631 (1984) (reciting taxpayer’s allegations set
forth in Complaint to Enjoin Collection of Tax Prior to Compliance with Statutory Notice
Procedures filed in district court and noting taxpayer’s motion for summary judgment, the
court’s order denying the motion for a preliminary injunction and motion for summary judgment,
the stipulation that the civil action should be dismissed, and the dismissal).
64

The Nationalist Movement v. Commissioner, 102 T.C. 558, 579 n.13 (1994), aff’d, 37 F.3d
216 (5th Cir. 1994) (taking judicial notice of culmination of other litigation mentioned in the
record); Robertson v. Commissioner, 87 T.C.M. (CCH) 1112, ___ n.2, 2004 T.C.M. (RIA) ¶
55,583, at ___ n.2 (taking judicial notice of state court order); Perry Funeral Home, Inc. v.
Commissioner, 86 T.C.M. (CCH) 713, 2003 T.C.M. (RIA) ¶ 2003-340 (taking judicial notice of
consent judgment rendered in state court); Jeanmarie v. Commissioner, 86 T.C.M. (CCH) 692,
2003 T.C.M. (RIA) ¶ 2003-337 (taking judicial notice of other court decisions); Ryan v.
Commissioner, 76 T.C.M. (CCH) 453, 454, 1998 T.C.M. (RIA) ¶ 98,331, at 1928 (in
determining whether payments were alimony, court took judicial notice of opinion of court of
appeals’ remand to the trial court for modification of the divorce judgment). See also Salwasser
v. Commissioner, 62 T.C.M. (CCH) 799, 805, 1991 T.C.M (P-H) ¶ 91,466, at 2313 (taking
judicial notice of Criminal Information and its contents).
65

Estate of Stamos v. Commissioner, 87 T.C. 1451, 1454 (1986) (declining to take judicial
notice of findings of fact set forth in various opinions of the New York state courts); Estate of
Reis v. Commissioner, 87 T.C. 1016, 1028 (1986) (taking judicial notice of existence of various
opinions of New York state courts but not the specific findings of fact set forth in the opinions);
Ryan, 76 T.C.M. (CCH) at 454, 1998 T.C.M. (RIA) ¶ 98,331, at 1928 (taking judicial notice of
court of appeal’s opinion, but not facts contained therein); Wolff v. Commissioner, 67 T.C.M.
(CCH) 2875, 2876 n.5, 1994 T.C.M. (RIA) ¶ 94,196, at 1022 n.5 (taking judicial notice of trial
and appellate court opinions, but not facts contained therein); David v. Commissioner, 66 T.C.M.
(CCH) 1774, 1778, 1993 T.C.M. (RIA) ¶ 93,621, at 3304, aff’d, 43 F.3d 788 (2d Cir. 1995)
(taking “judicial notice of jury award but not specific findings of fact on which the verdict was
based”); Goldman v. Commissioner, 66 T.C.M. (CCH) 1060, 1062, 1993 T.C.M. (RIA) ¶
93,480, at 2558, aff’d, 39 F.3d 402 (2d Cir. 1994) (taking judicial notice of jury award but not
the specific findings of fact on which the verdict was based); Prater v. Commissioner, 65 T.C.M.
(CCH) 2989, 2992, 1993 T.C.M. (RIA) ¶ 93,273, at 1369-70 (taking judicial notice of Order and
related materials in divorce proceeding, if relevant, but not the facts stated therein); Estate of
Yaeger v. Commissioner, 55 T.C.M. (CCH) 1101, 1107 n.19, 1988 T.C.M. (P-H) ¶ 88,264, at
1358 n.19 (declining to take judicial notice of documents which had been admitted into evidence
in a Court of Claims case); Director v. Commissioner, 55 T.C.M. (CCH) 1059, 1060 n.5, 1988
T.C.M. (P-H) ¶ 88,256, at 1310 n.5 (taking judicial notice of New York Appellate Division’s
66

The court can take judicial notice of its own records of prior matters involving the same
taxpayer, or other taxpayers involved in identical disputes.67 In Wedeking v. Commissioner,68 the
court took judicial notice of the entire record of a previous Tax Court proceeding involving an
organization in which the taxpayer was a member.69 In Hood v. Commissioner,70 the court took

opinion in another case, but for the limited purpose of discussing the taxpayer’s claim that a third
party’s books and records had been delivered to a grand jury under subpoena); Levy v.
Commissioner, 54 T.C.M. (CCH) 1300, 1304, 1987 T.C.M. (P-H) ¶ 87,609, at 3281 (taking
judicial notice of the summons enforcement proceeding and the opinion disposing of the parties’
contention, but not the “findings of fact made in the proceeding on which the opinion was
based”); Bail Bonds by Marvin Nelson, Inc. v. Commissioner, 51 T.C.M. (CCH) 294, 298, 1986
T.C.M. (RIA) ¶ 86,023, at 77, aff’d, 820 F.2d 1543 (9th Cir. 1987) (taking judicial notice of the
fact that findings of fact and conclusions of law were made in cases decided by the California
Superior Court and that the Tax Court entered a decision in certain cases, but was not bound by
any findings of fact made in those cases because “the same or similar issues were not
addressed”); Horstmier v. Commissioner, 46 T.C.M. (CCH) 738, 760, 1983 T.C.M. (RIA) ¶
83,409, at 1691 (declining to take judicial notice of findings of fact and conclusions of law of
state court); C.F. Malanka and Sons, Inc. v. Commissioner, 38 T.C.M. (CCH) 778, 786-87, 1979
T.C.M. (RIA) ¶ 79,187, at 749-50 (taking judicial notice of the opinion of the Third Circuit
Court of Appeals in which the mayor and his co-conspirators were convicted of violating the
Hobbs Act by extorting kickbacks, but declining to take judicial notice of the conclusions of fact
made by the jury or the appellate court, noting that the taxpayers were not parties in the Third
Circuit proceedings and the witnesses in the Tax Court proceeding were different from those in
the Third Circuit proceeding). But see Mass v. Commissioner, 81 T.C. 112, 115 (1983) (taking
judicial notice of facts stated in divorce proceeding).
Coward v. Commissioner, 73 T.C.M. (CCH) 2674, 2678, 1997 T.C.M. (RIA) ¶ 97,198, at
1291 (taking judicial notice of Tax Court opinion, but not facts contained therein); Thurner v.
Commissioner, 60 T.C.M. (CCH) 961, 969, 1990 T.C.M. (RIA) ¶ 90,529, at 2587 (taking
judicial notice of its published opinion in another case).
67

68

48 T.C.M. (CCH) 1283, 1984 T.C.M. (P-H) ¶ 84,530.

Wedeking, 48 T.C.M. (CCH) at 1287 n.13, 1984 T.C.M. (P-H) ¶ 84,530, at 2127 n.13. The
prior proceeding involved the tax exempt status of the National Association of American
Churches; Wedeking involved the exempt status of an individual member-church. See also
Chomp Assoc. v. Commissioner, 91 T.C. 1069, 1076 n.8 (1988) (taking judicial notice of fact
that the tax matters partner also filed a petition during the 60-day period under section 6226(b));
Ruggiero v. Commissioner, 82 T.C.M. (CCH) 3, 5, 2001 T.C.M. (RIA) ¶ 2001-162, at 1130-31
(taking judicial notice of a petition filed by a partnership in which the taxpayer was a partner,
stipulation of parties to be bound, and court’s decision upholding the Commissioner’s position in
that case).
69

70

115 T.C. 172 (2000).

judicial notice of a stipulated decision entered in a previous case involving the taxpayers.71 In
Beard v. Commissioner,72 the court took judicial notice of an affidavit filed in another case
involving the same issue.73
The Court has taken judicial notice of arguments made in other cases. In Estate of
McAlpine v. Commissioner,74 the executors elected to value the decedent’s assets under the
special use valuation provisions, but the recapture agreement filed with the return had not been
signed by the heirs. In considering another case involving a similar issue, the Tax Court noted
that the applicability of a section of the Tax Reform Act, while not discussed or cited in that
opinion, had been argued on a motion for reconsideration.75
The court has taken judicial notice of the following:
•

Financial, economic and pricing information:

Id. at 175 n.3. See also Sydnes v. Commissioner, 74 T.C. 864, 868, n.5 (1980), aff’d, 647
F.2d 813 (8th Cir. 1981) (court took judicial notice of earlier Tax Court opinion involving same
taxpayer); Steiner v. Commissioner, 69 T.C.M. (CCH) 2176, 2188 n.10, 1995 T.C.M. (RIA) ¶
95,122, at 776 n.10 (taking judicial notice of the parties’ statutory notices of deficiency and
pleadings in previous docketed cases); Piche v. Commissioner, 51 T.C.M. (CCH) 326, 328 n.9,
1986 T.C.M. (P-H) ¶ 86,029, at 109 n.9 (taking judicial notice of documents from taxpayer’s
prior docketed cases); Thomas v. Commissioner, 47 T.C.M. (CCH) 1680, 1683 n.5, 1984 T.C.M.
(P-H) ¶ 84,217, at 837 n.5 (taking judicial notice of summary judgment entered against the
taxpayers in the Tax Court for years prior to those before the court); Wright v. Commissioner, 47
T.C.M. (CCH) 1493, 1495, 1984 T.C.M. (P-H) ¶ 84,183, at 656, aff’d, 752 F.2d 1059 (5th Cir.
1985) (taking judicial notice of fact that taxpayer was admonished in a Tax Court hearing in a
prior case that his Fifth Amendment arguments were groundless).

71

72

82 T.C. 766 (1984), aff’d, 793 F.2d 139 (6th Cir. 1986).

Id. at 771 n.13. See also Snyder v. Commissioner, 86 T.C. 567, 586 n.7 (1986) (in
determining the reliability of an expert’s testimony, the court took judicial notice of the fact that
the witness testified to an opposite conclusion in a case tried the following week); Parker v.
Commissioner, 86 T.C. 547, 563 n.4 (1986) (in determining the reliability of expert’s testimony,
the court took judicial notice of his testimony in a case tried the previous week); Derksen v.
Commissioner, 84 T.C. 355, 356 (1985) (taking judicial notice of the fact that the court had
received in other cases documents substantially similar to the voluminous documents filed in this
case); Gellatly v. Commissioner, 48 T.C.M. (CCH) 108, 109, 1984 T.C.M. (P-H) ¶ 84,262, at
1020 (taking judicial notice of the fact that the petition filed by the taxpayer was substantially
identical in nature to several hundred others filed by a large group of persons in California).
73

74
75

96 T.C. 134 (1991), aff’d, 968 F.2d 459 (5th Cir. 1992).
Id. at 145.

o
o
o
o
o
o
o
o
o

proxy statements filed with the Securities and Exchange Commission;76
information contained in the Federal Reserve Bulletin;77
pages of the Bureau of Labor Statistics in addition to those attached to the
stipulation;78
the living quarters allowance as determined by the Department of State;79
the “Nineteenth Census of the United States: 1970”;80
average annual yield of long-term Treasury bonds;81
prime lending rate;82
average yield of FHA insurance mortgages on the secondary market;83
interest rate compilations published by the International Monetary Fund;84

Menard, Inc. v. Commissioner, 88 T.C.M. (CCH) 229, ___ n.49 (2004), 2004 T.C.M. (RIA) ¶
55,746, at ____ n.49 (in determining the amount of reasonable compensation, the court
considered proxy statements filed by similar companies with the SEC).
76

Citizens & S. Corp. v. Commissioner, 91 T.C. 463, 502-04 (1988). In setting forth its deposit
base valuation methodology in its reply brief, the taxpayer deflated certain bank deposit accounts
by the rate of increase in M2, a measure of money supply published in the Federal Reserve
Bulletin. The Federal Reserve Bulletin had not been introduced at trial. The court held that it
was appropriate to take judicial notice of M2 as stated in the Federal Reserve Bulletin.
77

Denson v. Commissioner, 44 T.C.M. (CCH) 275, 276 n.3, 1982 T.C.M. (P-H) ¶ 82,360, at
1556 n.3 (in determining the taxpayer’s living expenses, the court considered Bureau of Labor
Statistics tables reflecting the average annual cost of living of intermediate- and lower-budget
families).
78

Induni v. Commissioner, 98 T.C. 618, 622 (1992), aff’d, 990 F.2d 53 (2d Cir. 1993). The
amount of living quarters allowance was set forth in the Department of State “Standardized
Regulations (Government Civilians, Foreign Areas).”

79

Morton v. Commissioner, 39 T.C.M. (CCH) 621, 1979 T.C.M. (P-H) ¶ 79,484 (taking
judicial notice of population of Jacksonville, North Carolina, in determining fair market value of
property).
80

Estate of Moor v. Commissioner, 43 T.C.M. (CCH) 1530, 1540, 1982 T.C.M. (P-H) ¶
82,299, at 1281 (considering the rate of return on the investments held by the trust in evaluating
whether trust corpus would be depleted). The average annual yield was reported in the U.S.
Department of Commerce, Statistical Abstract of the United States.
81

Goldstein v. Commissioner, 89 T.C. 535, 548 (1987). The prime lending rates were reported
in the New York Times.
82

Estate of Moor, 43 T.C.M. at 1540, 1982 T.C.M. (P-H) ¶ 82,299, at 1281. The information
was reported in the U.S. Department of Commerce, Statistical Abstract of the United States.
83

o
o
o
o
o
o
o
•

average conversion rate from deutsche marks to dollars;85
the value of the British pound;86
the fact that Japanese yen is property of a kind regularly traded on an established
market;87
crude oil price summaries;88
the price of natural gas;89
prices of crude oil;90 and
used computer equipment price information.91

Tax information, such as:
o

portions of the Internal Revenue Manual;92

CMEM, Inc. v. Commissioner, 66 T.C.M. (CCH) 1241, 1252 n.6, 1993 T.C.M. (RIA) ¶
93,520, at 2759 n.6 (taking judicial notice of selected interest rate compilations published by the
International Monetary Fund regarding average rates in the United States, Cyprus, and Greece).
84

Hammann v. Commissioner, 71 T.C.M. (CCH) 2641, 2646 n.6, 1996 T.C.M. (RIA) ¶ 96,160,
at 1199 n.6 (noting the average conversion rate from deutsche marks to dollars during the year of
purchase in determining the cost basis of a condominium the taxpayer purchased in Germany).
The information was reported in the Statistical Abstract of the United States.
85

Julien v. Commissioner, 82 T.C. 492, 500 (1984). The information was reported in the Wall
Street Journal.
86

Fed. Nat’l Mortgage Assoc. v. Commissioner, 100 T.C. 541, 584 n.38 (1993) (applying
section 1273).
87

DeBoer v. Commissioner, 71 T.C.M. (CCH) 2730, 2733 n.8, 1996 T.C.M. (RIA) ¶ 96,174, at
1307 n.8 (taking judicial notice of crude oil price summaries to support the parties’ position that
there had been a decrease in oil price or general economic activity in Alaska during the particular
period). The information was reported in the Energy Information Administration/Historical
Monthly Energy Review.
88

Berry Petroleum Co. v. Commissioner, 104 T.C. 584, 600 n.5 (1995), aff’d without published
opinion (9th Cir. 1998). The information was reported in the Energy Information
Administration/Historical Monthly Energy Review.
89

Ferrell v. Commissioner, 90 T.C. 1154, 1195 n.27 (1988). The prices were reported in the
Basic Petroleum Data Book. The Data Book identified its source for the information as the
Department of Energy, Energy Information Administration.
90

Martuccio v. Commissioner, 63 T.C.M. (CCH) 3082, 3083-11 n.3, 1992 T.C.M. (RIA) ¶
92,311, at 1613 n.3, rev’d and remanded, 30 F.3d 743 (6th Cir. 1994). The information was
contained in the Computer Merchants Blue Book.
91

o
o
o
o
•

tax forms and related instructions published by the U.S. Government Printing
Office;93
Tax Court Press Release;94
cost of filing a petition in the Tax Court;95 and
the number of cases pending in the Tax Court.96

Geographical information, such as:
o
o

the location of the community in which the taxpayer resided;97
location and description of an island;98 and

Church of Scientology of California v. Commissioner, 83 T.C. 381, 446 n.46 (1984), aff’d,
823 F.2d 1310 (9th Cir. 1987) (taking “judicial notice of the fact that all indexed references to
‘no change’ cases or reports in the Internal Revenue Manual refer to the closing of cases on the
basis of no tax liability”); Wilson v. Commissioner, 77 T.C. 324, 326 (1981) (taking judicial
notice of provisions in the Internal Revenue Manual explaining the meaning of document locator
numbers in determining when a tax return was filed).
92

Nicklaus v. Commissioner, 117 T.C. 117, 118 n.2 (2001) (taking judicial notice of “Form
23C, Assessment Certificate—Summary Record of Assessments”); Janpol v. Commissioner, 102
T.C. 499, 502 (1994) (taking judicial notice of Form 5500-R, Registration Statement of
Employee Benefit Plan, and Form 5500-C, Return/Report of Employee Benefit Plan); Recklitis
v. Commissioner, 91 T.C. 874, 911 (1988) (taking judicial notice of Form W-4E, Exemption
from Withholding, and related instructions); Mitic v. Commissioner, 79 T.C.M. (CCH) 1947,
2000 T.C.M. (RIA) ¶ 2000-144 (taking judicial notice of instructions for Form 4684, Casualty or
Theft Gain or Loss).
93

Blum v. Commissioner, 86 T.C. 1128, 1132 (1986) (taking judicial notice of the Court’s
Press Release of September 28, 1984, stating that the court does not receive any electronically
transmitted documents).
94

Grigoraci v. Commissioner, 122 T.C. 272, 276, n.8 (2004); (in determining court costs to
which the taxpayers were entitled, taking judicial notice of cost of filing a petition in the Tax
Court); Frisch v. Commissioner, 87 T.C. 838, 842 (1986) (in determining court costs to which
the taxpayer was entitled, taking “judicial notice of the fact that the fee for filing a petition in the
Tax Court” was $60).
95

First W. Gov’t Secur., Inc. v. Commissioner, 94 T.C. 549, 552 (1990), aff’d sub nom.
Samuels, Kramer & Co. v. Commissioner, 930 F.2d 975 (2d Cir. 1991) (taking judicial notice of
number of pending cases, number of cases identified as having a tax shelter issue, and number of
tax shelter cases assigned to special trial judges as of a particular date); Vermouth v.
Commissioner, 88 T.C. 1488, 1491 (1987) (taking judicial notice of number of pending cases
during a particular time frame).
96

Johnson v. Commissioner, 115 T.C. 210, 211 n.1 (2000); Westling v. Commissioner, 80
T.C.M. (CCH) 373, 373 n.2, 2000 T.C.M. (RIA) ¶ 2000-289, at 1612 n.2.
97

o
•

distance from Cordova, Alaska, to Anchorage, Alaska.99

Information in various pamphlets, booklets, or other publications,
including:
o
o
o

“Report 807, Escalation and Producer Price Indexes: A Guide for Contracting
Parties”;100
“Appraising Easements–Guidelines for Valuation of Historic Preservation and
Land Conservation Easements”;101 and
law firm information contained in Martindale-Hubbell Law
Directory.102

Specking v. Commissioner, 117 T.C. 95, 96 n.5 (2001), aff’d, 357 F.3d 1108 (10th Cir. 2003)
(taking judicial notice of description of island and atoll in determining if taxpayers could exclude
income under sections 931 or 911).

98

99

Jensen v. Commissioner, 87 T.C.M. (CCH) 1340, 1343 n.3, 2004 T.C.M. (RIA) ¶ 55,640, at
____ n.3.
Estate of Thompson v. Commissioner, 76 T.C.M. (CCH) 426, 431, 1998 T.C.M. (RIA) ¶
98,325, at 1900 (determining subsequently that Report 807 was not relevant for the purpose for
which it was offered). The Report was issued by the Department of Labor, Bureau of Labor
Statistics.
100

Hilborn v. Commissioner, 85 T.C. 677, 689 (1985) (determining the value of an easement).
The document was prepared by the National Trust for Historic Preservation and the Land Trust
Exchange.
101

102

Brandschain v. Commissioner, 80 T.C. 746, 753 (1983).

•

Legislative information, including:
o
o

•

length of a pending tax bill;103 and
the legislative history of and diplomatic correspondence with respect to the
Agreement in Implementation of Article IV of the Panama Canal Treaty of
1977.104

Other miscellaneous items, such as:
o
o
o

on which day of the week a particular date fell;105
the method by which Missionaries of the Latter Day Saints Church are selected;106
and
the increase in consumer complaints regarding auction house practices.107
IV. PRESUMPTIONS IN CIVIL ACTIONS AND PROCEEDINGS

Rule 301. Presumptions in General in Civil Actions and Proceedings
In all civil actions and proceedings not otherwise provided for by Act of Congress
or by these rules, a presumption imposes on the party against whom it is directed
the burden of going forward with evidence to rebut or meet the presumption, but
Occidental Petroleum Corp. v. Commissioner, 82 T.C. 819, 829 n.6 (1984) (commenting
that the lack of regulations may be the result of Congress’s frequent revisions of the Code).
103

Rust v. Commissioner, 85 T.C. 284, 289-90 (1985) (taking judicial notice of the “Committee
on Foreign Relations Report on the Panama Canal Treaties, Exec. Rept. 95-12, 95th Cong., 1st
Sess. (1978),” and “a diplomatic note from the Panamanian Minister of Foreign Relations,
Fernando Cardozo Fabrega”).
104

Walker v. Commissioner, 43 T.C.M. (CCH) 104, 107, 1981 T.C.M. (P-H) ¶ 81,710, at 2775
(taking “judicial notice of the fact that December 31, 1977, was a Saturday” in determining
whether an expenditure paid by check and allegedly delivered on December 31, 1977, was
deductible).
105

World Family Corp. v. Commissioner, 81 T.C. 958, 964 (1983), acq. in part and nonacq. in
part, 1984-2 C.B. 2 (taking judicial notice of the fact that missionaries of the Church of Jesus
Christ of Latter-Day Saints “are selected by bishops of the church according to a longstanding
and well-known Mormon tradition”).
106

Johnson v. Commissioner, 85 T.C. 469, 478 n.7 (1985) (in determining the credibility of a
valuation expert who relied upon auction catalogs, the court took “judicial notice of the apparent
increase of consumer complaints regarding some auction house practices, including a civil
lawsuit brought against Sotheby’s” by the New York State Attorney General’s Office concerning
the 1984 auction of rare Judaica and investigation into auction practices by the New York City
Department of Consumer Affairs).
107

does not shift to such party the burden of proof in the sense of the risk of
nonpersuasion, which remains throughout the trial upon the party on whom it was
originally cast.
A trial before the Tax Court is de novo and is not based on the administrative record
developed by the Service.108 The Tax Court will not look behind the statutory notice of
deficiency to determine the Commissioner’s motives or procedures leading to the issuance of the
notice of deficiency.109 In general, the determination made in the statutory notice of deficiency
is presumed to be correct.110 The presumption is not lost if there is an inaccuracy in one portion
of a deficiency determination111 or if the Commissioner concedes an issue.112 The burden of
proof does not shift to the Commissioner on any issue because the Commissioner’s original
deficiency is not adopted by the court.113
Because the deficiency notice is presumed correct, the taxpayer generally has the burden
of proof by a preponderance of the evidence.114 The burden of proof is composed of the burden
of production (sometimes referred to as the burden of going forward) and the burden of

Riland v. Commissioner, 79 T.C. 185, 201 (1982); Greenberg’s Express, Inc. v.
Commissioner, 62 T.C. 324, 328 (1974).
108

109

Riland, 79 T.C. at 201; Greenberg’s Express, Inc., 62 T.C. at 327.

Welch v. Helvering, 290 U.S. 111, 115 (1933); Moretti v. Commissioner, 77 F.3d 637, 643
(2d Cir. 1996).
110

Foster v. Commissioner, 391 F.2d 727, 735 (4th Cir. 1968), aff’g in part and rev’g in part
24 T.C.M. (CCH) 1268, 1965 T.C.M. (P-H) ¶ 65,246; Hoffman v. Commissioner, 298 F.2d 784,
788 (3d Cir. 1962), aff’g 19 T.C.M. (CCH) 836, 1960 T.C.M. (P-H) ¶ 60,160; Clark v.
Commissioner, 266 F.2d 698, 707 (9th Cir. 1959), remanding 16 T.C.M (CCH) 555, 1957
T.C.M. (P-H) ¶ 57,129; Casey v. Commissioner, 38 T.C. 357, 377-78 (1962), acq. 1963-2 C.B.
4.

111

112

United States Holding Co. v. Commissioner, 44 T.C. 323, 328 (1965), acq. 1966-2 C.B. 7.

113

Paccar, Inc. v. Commissioner, 849 F.2d 393, 400 (9th Cir. 1988), aff’g 85 T.C. 754 (1985).

TAX COURT RULES OF PRACTICE AND PROCEDURE 142(a). See also Schaffer v.
Commissioner, 779 F.2d 849, 857-58 (2d Cir. 1985); Hoffman, 298 F.2d at 788; Estate of Gilford
v. Commissioner, 88 T.C. 38, 51 (1987); Share Network Found. v. Commissioner, 78 T.C.M.
(CCH) 6, 8, 1999 T.C.M. (RIA) ¶ 99,216, at 1425; Tate Family Found. v. Commissioner, 77
T.C.M. (CCH) 2016, 2019, 1999 T.C.M. (RIA) ¶ 99,165, at 1011; Larry D. Bowen Family
Found. v. Commissioner, 77 T.C.M. (CCH) 1954, 1956, 1999 T.C.M. (RIA) ¶ 99,149, at 937;
Salwasser v. Commissioner, 62 T.C.M. (CCH) 799, 804, 1991 T.C.M. (P-H) ¶ 91,466, at 2312;
Mathis v. Commissioner, 57 T.C.M. (CCH) 519, 523, 1989 T.C.M. (P-H) ¶ 89,254, at 1243;
Graff v. Commissioner, 52 T.C.M. (CCH) 1025, 1029, 1986 T.C.M. (P-H) ¶ 86,550, at 2575.
114

persuasion.115 In general, the burden of production requires the party upon whom it is placed to
present prima facie evidence to entitle that party to have an issue decided by the trier of fact.116
The burden of persuasion requires the party to establish the merits of the claim by a
preponderance of the evidence.117
A trial before the Tax Court is de novo. Generally, the statutory notice of
deficiency is presumed to be correct and the taxpayer has the burden of proof by a
preponderance of the evidence. The taxpayer’s burden includes the burden of
production and the burden of persuasion.
The evidence must be adequate “to support a finding contrary to the Commissioner’s
determination.”118 If the taxpayer does not offer sufficient information or evidence, the
Commissioner will prevail.119 Even if the taxpayer provides rebuttal evidence, the burden of
persuasion is not shifted; the finder of facts may still infer the existence of the presumed fact.120
In Budhwani v. Commissioner,121 the issue before the court was whether certain funds
were exempt from U.S. tax under the provisions of the U.S.-Pakistan income tax treaty. To
Schaffer, 779 F.2d at 857; Dellacroce v. Commissioner, 83 T.C. 269, 280 (1984). See also
Nathan E. Clukey, Examining the Limited Benefits of the Burden of Proof Shift, 82 TAX NOTES
(TA) 683, 685 (Feb. 1, 1999); Steve R. Johnson, The Dangers of Symbolic Legislation:
Perceptions and Realities of the New Burden-of-Proof Rules, 84 IOWA L. REV. 413, 415-16
(1999); Theodore Ness, The Role of Statutory Presumption in Determining Federal Tax Liability,
12 TAX L. REV. 321, 329-30 (1957).
115

116

Senter v. Commissioner, 70 T.C.M. (CCH) 54, 56, 1995 T.C.M. (RIA) ¶ 95,311, at 1927-28.

Rockwell v. Commissioner, 512 F.2d 882, 885 (9th Cir. 1975), aff’g 31 T.C.M. (CCH) 596,
1972 T.C.M. (RIA) ¶ 72,133; Am. Pipe and Steel Corp. v. Commissioner, 243 F.2d 125, 126-27
(9th Cir. 1957), aff’g 25 T.C. 351 (1955).
117

Estate of Gilford, 88 T.C. at 51 (1985); Salwasser, 62 T.C.M. (CCH) at 804, 1991 T.C.M.
(P-H) ¶ 91,466, at 2312; Mathis, 57 T.C.M. (CCH) at 524, 1989 T.C.M. (P-H) ¶ 89,254, at 1244;
Graff, 52 T.C.M. (CCH) at 1029, 1986 T.C.M. (P-H) ¶ 86,550, at 2575; Christopher v.
Commissioner, 48 T.C.M. (CCH) 663, 1984 T.C.M. (P-H) ¶ 84,394.
118

Am. Pipe and Steel Corp., 243 F.2d at 126-27; Estate of Gilford, 88 T.C. at 51; Christopher,
48 T.C.M. (CCH) at 666 n.3, 1984 T.C.M. (P-H) ¶ 84,394, at 1543 n.3.

119

Moore v. Commissioner, 85 T.C. 72, 113 (1985); Christopher, 48 T.C.M. (CCH) at 666 n.3,
1984 T.C.M. (P-H) ¶ 84,394, at 1543 n.3 (finding that a corporation had assumed the debts of the
taxpayer’s sole proprietorship upon incorporation, even though taxpayer testified that he
remained liable on the original obligation and loaned the same amount to the corporation; the
court held that he failed to carry his burden of persuasion).

120

121

70 T.C. 287 (1978).

qualify for the exclusion, the taxpayer had to establish: “(1) [t]hat he was a resident of Pakistan
for treaty purposes; and (2) that he was temporarily present in the United States solely as a
student . . . .”122 In determining whether the taxpayer was a resident, the court considered
Regulation section 1.871-4(b), under which a taxpayer is presumed to have been a nonresident.
It then considered the entire record and determined that the evidence established that the
taxpayer intended to acquire residence in the United States; this evidence was sufficient to
overcome the presumption of nonresidence.123
In Coleman v. Commissioner,124 the Commissioner had the burden of proving proper
mailing of the notice of deficiency. If the Commissioner established that the Commissioner
complied exactly with Postal Service Form 3877, a presumption of official regularity would
arise.125 The presumption might then shift the burden of going forward to the taxpayer.126
If the Commissioner determines that the taxpayer has unreported income, he must
introduce substantive evidence linking the taxpayer to that income.127 Establishing the required
relationship between the taxpayer and unreported income can be done in a variety of ways.128
The Commissioner can establish a link between the taxpayer and the alleged business activity

122

Id. at 289.

123

Id. at 292.

124

94 T.C. 82, 90 (1990).

125

Id. at 91.

Id. The presumption of official regularity supports the official acts of public officers and, in
the absence of clear evidence to the contrary, a court will presume that they have properly
discharged their official duties. United States v. Chemical Found., Inc., 272 U.S. 1, 14-15
(1926).
126

Williams v. Commissioner, 999 F.2d 760, 763-64 (4th Cir. 1993), aff’g 63 T.C.M. (CCH)
2396, 1992 T.C.M. (RIA) ¶ 92,153; Day v. Commissioner, 975 F.2d 534, 537 (8th Cir. 1992),
aff’g in part and rev’g in part 61 T.C.M. (CCH) 2258, 1991 T.C.M. (P-H) ¶ 91,140; Zuhone v.
Commissioner, 883 F.2d 1317, 1325 (7th Cir. 1989), aff’g 55 T.C.M. (CCH) 533, 1988 T.C.M.
(P-H) ¶ 88,142; Anastasato v. Commissioner, 794 F.2d 884, 887 (3d Cir. 1986), vacating 49
T.C.M. (CCH) 893, 1985 T.C.M. (P-H) ¶ 85,101; Schaffer v. Commissioner, 779 F.2d 849, 858
(2d Cir. 1985); Weimerskirch v. Commissioner, 596 F.2d 358, 361-62 (9th Cir. 1979), rev’g 67
T.C. 672 (1977); Petzoldt v. Commissioner, 92 T.C. 661, 688-89 (1989); Dellacroce v.
Commissioner, 83 T.C. 269, 280-84 (1984).
127

Erickson v. Commissioner, 937 F.2d 1548, 1555 (10th Cir. 1991), aff’g 58 T.C.M. (CCH)
352, 1989 T.C.M. (P-H) ¶ 89,552. See also Sean M. Moran, The Presumption of Correctness:
Should the Commissioner Be Required to Carry the Initial Burden of Production, 55 FORDHAM
L. REV. 1087, 1097 (1987).
128

that generated the income.129 As long as there is sufficient evidence the taxpayer received
unreported income, the Commissioner does not have to establish an evidentiary link to the
specific activity alleged to have generated the unreported income.130 One means of doing this is
by reconstructing the taxpayer’s entire income picture.131 Another way is to provide evidence
the taxpayer has an ownership interest in the assets in question.132 Or, the Commissioner can
establish a relationship between the taxpayer and unreported income by establishing the taxpayer
possessed the funds forming the basis of the deficiency.133 In the Second Circuit Court of
Appeals, a statutory notice based on inadmissible evidence is arbitrary.134 In the Fourth,
Seventh, and Ninth Circuits, inadmissible evidence may be considered in determining whether
the Commissioner has met his burden of proof and established a link between the taxpayer and
the unreported income.135
If the Commissioner fails to carry his burden of establishing that the taxpayer received
unreported income, the deficiency notice is not entitled to the presumption of correctness.136 The
burden of production shifts to the Commissioner,137 but the notice is not invalidated.138

129

Day, 975 F.2d at 537; Zuhone, 883 F.2d at 1325; Weimerskirch, 596 F.2d at 360.

130

Williams, 999 F.2d at 764; Erickson, 937 F.2d at 1551-52.

Page v. Commissioner, 58 F.3d 1342, 1347-48 (8th Cir. 1995), aff’g 66 T.C.M. (CCH) 571,
1993 T.C.M. (RIA) ¶ 93,398; Williams, 999 F.2d 760 (4th Cir. 1993).
131

Erickson, 937 F.2d 1551-52; Delaney v. Commissioner, 743 F.2d 670, 671-72 (9th Cir.
1984), aff’g 45 T.C.M. (CCH) 134, 1982 T.C.M. (P-H) ¶ 82,666; Schad v. Commissioner, 87
T.C. 609, 618-20 (1986), aff’d, 827 F.2d 774 (11th Cir. 1987).
132

133

Schad, 87 T.C. at 618-20.

Llorente v. Commissioner, 649 F.2d 152, 156-57 (2d Cir. 1981), aff’g in part and rev’g in
part 74 T.C. 260 (1980).
134

Williams, 999 F.2d at 765-66; Zuhone v. Commissioner, 883 F.2d 1317, 1325 (7th Cir.
1989); Avery v. Commissioner, 574 F.2d 467, 468 (9th Cir. 1978), aff’g 35 T.C.M. (CCH) 577,
1976 T.C.M. (P-H) ¶ 76,129.
135

Williams, 999 F.2d at 763-64; Day v. Commisioner, 975 F.2d 534, 537 (8th Cir. 1992);
Petzoldt v. Commissioner, 92 T.C. 661, 688-89 (1989).
136

Portillo v. Commissioner, 932 F.2d 1128, 1133 (5th Cir. 1991), aff’g in part and rev’g in
part 58 T.C.M. (CCH) 1386, 1990 T.C.M. (P-H) ¶ 90,068; Senter v. Commissioner, 70 T.C.M.
(CCH) 54, 59, 1995 T.C.M. (RIA) ¶ 95,311, at 1930-31.
137

138

Clapp v. Commissioner, 875 F.2d 1396, 1403 (9th Cir. 1989).

Where the Commissioner abandons valuation of an asset as determined in his notice of
deficiency, he may have the burden of proving whether any deficiency existed, and, if so, the
amount.139 The burden is always on the taxpayer to establish his right to claimed deductions.140
The Commissioner has the burden of producing reasonable and probative information
concerning deficiencies in tax based on any income reported on information returns filed by a
third party if the taxpayer asserts a reasonable dispute141 and has fully cooperated with the
Commissioner.142 However, the Commissioner is under no duty to investigate a payment report
made by a third party when the report is not disputed by the taxpayer.143 And, if the taxpayer
does not challenge the accuracy of third-party information returns, such as a Form W-2, the issue
of whether a notice of deficiency is arbitrary does not arise.144
The Commissioner has the burden of proof under section 7491(a) if certain requirements
are met.145 First, the taxpayer must introduce credible evidence concerning a factual issue that is
Estate of Mitchell v. Commissioner, 250 F.3d 696, 701-02 (9th Cir. 2001), aff’g, vacating,
and remanding in part 74 T.C.M. (CCH) 872, 1997 T.C.M. (RIA) ¶ 97,461; Estate of Simplot v.
Commissioner, 249 F.3d 1191, 1194 (9th Cir. 2001), rev’g and remanding 112 T.C. 130 (1999);
Morrissey v. Commissioner, 243 F.3d 1145, 1148-49 (9th Cir. 2001), rev’g sub nom. Estate of
Kaufman v. Commissioner, 77 T.C.M. (CCH) 1779, 1999 T.C.M. (RIA) ¶ 99,119; Clapp v.
Commissioner, 875 F.2d 1396, 1403 (9th Cir. 1989); Herbert v. Commissioner, 377 F.2d 65, 69
(9th Cir. 1966), rev’g 23 T.C.M. (CCH) 1350, 1964 T.C.M. (P-H) ¶ 64,223.
139

Bennett Paper Corp. v. Commissioner, 699 F.2d 450, 453 (8th Cir. 1983), aff’g 78 T.C. 458
(1982); Wasie v. Commissioner, 86 T.C. 962 (1986); Chaum v. Commissioner, 69 T.C. 156, 163
(1977).
140

See, e.g., Andrews v. Commissioner, 76 T.C.M. (CCH) 381, 385 n.8, 1998 T.C.M. (RIA) ¶
98,316, at 1843 n.8.
141

142

I.R.C. § 6201(d).

Parker v. Commissioner, 117 F.3d 785, 787 (5th Cir. 1997) (holding that if the taxpayer
does not file a tax return, the Commissioner is not required to conduct an independent
investigation).
143

Id. at 787. See also Green v. Commissioner, 71 T.C.M. (CCH) 2340, 2341-42, 1996 T.C.M.
(RIA) ¶ 96,107, at 832. aff’d without opinion, 113 F.3d 1251 (11th Cir. 1997) (holding the
taxpayer did not challenge the accuracy of Forms 1099-NEC issued to him); Hall v.
Commissioner, 71 T.C.M. (CCH) 1869, 1883, 1996 T.C.M. (RIA) ¶ 96,027, at 272 (holding the
taxpayer did not challenge accuracy of Forms 1099 reporting interest paid to him).
144

I.R.C. § 7491(a)(1); TAX COURT RULES OF PRACTICE AND PROCEDURE 142(a)(2). Section
7491 shifts the burden of proof to the Commissioner in certain cases where the taxpayer
introduces credible evidence. It is generally applicable for court proceedings arising in
connection with examinations beginning after July 22, 1998. See Internal Revenue Service
Restructuring and Reform Act of 1998, PUB. L. NO. 105-206, § 3001(c)(2), 112 Stat. 685, 726145

relevant to determining the taxpayer’s income tax liability.146 I.R.C. § 7491(a)(1); Tax Court
Rules of Practice and Procedure 142(a)(2). Section 7491 shifts the burden of proof to the
Commissioner in certain cases where the taxpayer introduces credible evidence. It is generally
applicable for court proceedings arising in connection with examinations beginning after July 22,
1998. See Internal Revenue Service Restructuring and Reform Act of 1998, Pub. L. No. 105206, § 3001(c)(2), 112 Stat. 685, 726-27. If the taxpayer is a partnership, corporation, or trust,
for the provision to be applicable, certain net worth requirements must be met. I.R.C. §§
7430(c)(4)(A)(ii), 7491(a)(2)(C). Credible evidence is—
the quality of evidence which, after critical analysis, the court would find
sufficient upon which to base a decision on the issue if no contrary evidence were
submitted (without regard to the judicial presumption of IRS correctness). A
taxpayer has not produced credible evidence for these purposes if the taxpayer
merely makes implausible factual assertions, frivolous claims, or tax protestortype arguments. The introduction of evidence will not meet this standard if the
court is not convinced that it is worthy of belief. If after evidence from both
sides, the court believes that the evidence is equally balanced, the court shall find
that the Secretary has not sustained his burden of proof.147
In Griffin v. Commissioner,148 the Eighth Circuit adopted the Commissioner’s definition
of credible evidence: “the quality of evidence which, after critical analysis, the court would find
sufficient upon which to base a decision on the issue if no contrary evidence were submitted
(without regard to the judicial presumption of IRS correctness).”149
Second, the taxpayer must establish compliance with the statutory requirements of
maintaining records and substantiation of items.150 Finally the taxpayer must cooperate with all
reasonable requests by the Commissioner for witnesses, information, documents, meetings, and
interviews.151 The taxpayer must provide reasonable assistance to the Commissioner in
27. If the taxpayer is a partnership, corporation, or trust, for the provision to be applicable,
certain net worth requirements must be met. I.R.C. §§ 7430(c)(4)(A)(ii), 7491(a)(2)(C).
146

I.R.C. § 7491(a)(1).

Higbee v. Commissioner, 116 T.C. 438, 442 (2001) (citing H. CONF. REP. 105-599, at 24041 (1988), 1998-3 C.B. 747, at 994-95).

147

315 F.3d 1017 (8th Cir. 2002), rev’g and remanding 83 T.C.M. (CCH) 1058, 2002 T.C.M.
(RIA) ¶ 2002-006.
148

Griffin v. Commissioner, 315 F.3d at 1021. See also Forste v. Commissioner, 85 T.C.M.
(CCH) 1146, 2003 T.C.M. (RIA) ¶ 2003-103.
149

150

I.R.C. § 7491(a)(2)(A), (B).

I.R.C. § 7491(a)(2)(B); Boyd v. Commissioner, 83 T.C.M. (CCH) 1253, 1254, 2002 T.C.M.
(RIA) ¶ 2002-046, at 255.
151

obtaining access to and inspection of witnesses, information, or documents within the control of
the taxpayer.152 If the taxpayer satisfies the statutory requirements of section 7491, the burden of
persuasion is on the Commissioner.153
If the examination began after July 22, 1998, and the taxpayer meets applicable
net worth requirements, the burden of persuasion is on the Commissioner if the
taxpayer:
•
•
•
•

introduces credible evidence concerning a factual issue relevant to his
income tax liability;
establishes he substantiated items as required;
establishes he maintained all required records; and
establishes he cooperated with reasonable requests by the Commissioner.

The Commissioner has the burden of production with respect to penalties.154 For the
Commissioner to meet his burden of production, he must come forward with sufficient evidence
indicating that it is appropriate to impose the relevant penalty, but he “is not required to
introduce evidence of elements such as reasonable cause or substantial authority” or other
defenses to the penalty.155 Nor is the Commissioner required to present evidence in support of a
penalty if the taxpayer fails to state a claim for relief regarding the penalty. 156
When statistical information from unrelated taxpayers is used to reconstruct the
individual’s income, the burden with respect to the reconstruction of income is on the
Commissioner.157 The requirement applies only to individuals.158
The burden of proof is on the Commissioner for any new matter,159 increases in a
deficiency, and affirmative defenses pleaded in the answer.160 Affirmative defenses include res
152

S. REP. NO. 105-174, at 45 (1998).

153

I.R.C. § 7491(a)(1). See, e.g., Baker v. Commissioner, 122 T.C. 143, 168-70 (2004).

154

I.R.C. § 7491(c); Higbee v. Commissioner, 116 T.C. 438, 446-47 (2001).

155

S. REP. NO. 105-174, at 46 (1998); see Higbee, 116 T.C. at 446.

Funk v. Commissioner, 123 T.C. ____ (2004); Swain v. Commissioner, 118 T.C. 358, 36465 (2002).
156

157

I.R.C. § 7491(b).

Diesel Country Truck Stop, Inc. v. Commissioner, 80 T.C.M. (CCH) 494, 502 n.9, 2000
T.C.M. (RIA) ¶ 2000-317, at 1769 n.9
158

Merely asserting a new theory which only clarifies the original determination without being
inconsistent, altering the amount of deficiency, or requiring the presenting of different evidence
159

judicata,161 collateral estoppel,162 equitable estoppel,163 waiver, duress, fraud, and the statute of
limitations.164
is not a new matter. See Stewart v. Commissioner, 714 F.2d 977, 990 (9th Cir. 1983), aff’g 43
T.C.M. (CCH) 1119, 1982 T.C.M. (P-H) ¶ 82,209; Estate of Jayne v. Commissioner, 61 T.C.
744, 748 (1974); McSpadden v. Commissioner, 50 T.C. 478, 493 (1968). A theory is a new
matter if it is inconsistent with the original theory or requires the presentation of different
evidence. See Wayne Bolt and Nut Co. v. Commissioner, 93 T.C. 500, 507 (1989); Achiro v.
Commissioner, 77 T.C. 881, 890 (1981); Estate of Falese v. Commissioner, 58 T.C. 895, 898-99
(1972), acq. 1973-2 C.B. 2; Weaver v. Commissioner, 32 T.C. 411, 432 (1959), aff’d in part and
remanded sub nom. Bryan v. Commissioner, 281 F.2d 238 (4th Cir. 1960). A theory is new
matter if it was not described in the notice and requires different evidence. See Shea v.
Commissioner, 112 T.C. 183 (1999), nonacq. 2000-44 I.R.B. 429.
160

TAX COURT RULES OF PRACTICE AND PROCEDURE 142(a)(1).

“Res judicata prevents parties from relitigating the same issues,” and “promotes finality of
court decisions.” Hemmings v. Commissioner, 104 T.C. 221, 231 (1995); see Commissioner v.
Sunnen, 333 U.S. 591, 597 (1948). “When a court of competent jurisdiction has entered a final
judgment on the merits” of a case, the claim in controversy is considered final with respect to the
parties and those in privity with them, absent fraud or some other factor invalidating the
jurisdiction. Nevada v. United States, 463 U.S. 110, 129-30 (1983); Sunnen, 333 U.S. at 597.
Because income taxes are levied on an annual basis, each year is the origin of a new liability and
of a separate cause of action. Sunnen, 333 U.S. at 598; Hemmings, 104 T.C. at 232. Thus, if a
liability relating to a particular tax year is litigated, a judgment on the merits is res judicata as to
any subsequent proceeding involving the same claim and the same tax year. Sunnen, 333 U.S. at
598; Hemmings, 104 T.C. at 232-333. See also Trost v. Commissioner, 95 T.C. 560, 566 (1990)
(asserting that “res judicata only bars a subsequent suit if the claim could have been litigated in a
prior case.”). Three requirements must be satisfied for res judicata to apply: (1) The parties in
the second case are the same as or in privity with the parties in the first case; (2) the cause of
action in the second case is in substance the same as that in the first case; and (3) the first case
resulted in a final judgment on the merits by a court of competent jurisdiction. Hemmings, 104
T.C. at 230-31. The requirement of a final judgment on the merits does not mean that there must
have been an adjudication on the merits; res judicata applies to a stipulated decision. United
States v. Int’l Bldg. Co., 345 U.S. 502, 505-06 (1953); Kroh v. Commisioner, 98 T.C. 383, 399
n.7 (1992); Krueger v. Commissioner, 48 T.C. 824, 828-29 (1967).
161

Under collateral estoppel, when an issue of fact or law is actually litigated and determined
by a valid and final judgment, and the “determination is essential to the judgment, the
determination is conclusive in a subsequent action.” See Montana v. United States, 440 U.S.
147, 153 (1979) (citing Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5 (1979));
Hemmings v. Commissioner, 104 T.C. 221, 235 (1995); Hawkins v. Commissioner, 102 T.C. 61,
68 (1994), rev’d and remanded on other grounds, 86 F.3d 982 (10th Cir. 1996). It focuses on
the identity of issues, not the identity of legal proceedings. Brotman v. Commissioner, 105 T.C.
141, 148-49 (1995) (citing Bertoli v. Commissioner, 103 T.C. 501, 508 (1994)). Thus, it may
“apply to issues of fact or law previously litigated even though the claims differ.” Bertoli, 103
T.C. at 508. For collateral estoppel to apply, the following must be present: (1) The issues in the
162

The Commissioner statutorily has the burden of proof in the Tax Court in the following
circumstances:
•

the Commissioner determines the taxpayer is liable as a transferee of property from
another taxpayer;165

•

in a civil action involving the issue of whether jeopardy, levy, or assessment procedures
were reasonable under the circumstances;166

•

when the Commissioner determines the taxpayer is liable for a penalty for promoting
abusive tax shelters, aiding and abetting the understatement of tax liability, or filing a
frivolous income tax return;167

second suit must be identical in all respects with the one decided in the first suit; (2) there must
be a final judgment rendered by a court of competent jurisdiction; (3) the party against whom
collateral estoppel is invoked must have been a party or in privity with a party to the prior
judgment; (4) the parties actually must have litigated the issue and its resolution must have been
essential to the prior decision; (5) the controlling facts and applicable legal rules must remain
unchanged from those in the prior litigation; and (6) no special circumstances exist that would
warrant the trial court in the later case to exercise its discretion to find an exception to the normal
rules of preclusion. Monahan v. Commissioner, 109 T.C. 235, 240 (1997).
For equitable estoppel to apply, the following elements, at a minimum, must be established:
(1) there must be a false representation or wrongful misleading silence; (2) the error must be in a
statement of fact and not in an opinion or a statement of law; (3) the person claiming the benefits
of estoppel must be ignorant of the true facts; and (4) he must be adversely affected by the acts
or statements of the person against whom an estoppel is claimed. Estate of Emerson v.
Commissioner, 67 T.C. 612, 617-18 (1977). See also Arkansas Best Corp. v. Commissioner, 83
T.C. 640, 659 (1984), aff’d in part and rev’d in part, 800 F.2d 215 (8th Cir. 1986), aff’d, 485
U.S. 212 (1988).
163

164

TAX COURT RULES OF PRACTICE AND PROCEDURE 39.

I.R.C. § 6902(a); TAX COURT RULES OF PRACTICE AND PROCEDURE 142(d). The
Commissioner must establish: (1) that the alleged transferee received property of the transferor;
(2) that the transfer was made without consideration or for less than adequate consideration; (3)
that the transfer was made during or after the period for which the tax liability of the transferor
accrued; (4) that the transferor was insolvent prior to or because of the transfer of property or
that the transfer of property was one of a series of distributions of property that resulted in the
insolvency of the transferor; (5) that all reasonable efforts to collect from the transferor were
made and that further collection efforts would be futile; and (6) the value of the transferred
property. Gumm v. Commissioner, 93 T.C. 475, 480 (1989), aff’d, Jayer Mfg. Co. v. E.I.
Dupont de Nemours & Co., 933 F.2d 1014 (9th Cir. 1991).

165

166

I.R.C. § 7429(g)(1).

•

when the Commissioner determines a payment made to a disqualified individual is a
parachute payment on account of a violation of any generally enforced security law or
regulations;168

•

in certain accumulated earnings tax cases when the Commissioner’s determination is
based in whole or part on an allegation of corporate earnings and profits accumulated
beyond the reasonable needs of the business;169

•

when the Commissioner determines an income tax return preparer has willfully attempted
to understate tax liability;170

•

concerning the fair market value of property transferred in connection with performance
of services that is subject to a restriction which by its terms will never lapse and which
allows the transferee to sell the property only at a price determined under a formula;171

•

when the Commissioner determines the taxpayer is guilty of fraud with intent to evade
tax;172

167

I.R.C. § 6703(a).

168

I.R.C. § 280G(b)(2)(B).

I.R.C. § 534(a); TAX COURT RULES OF PRACTICE AND PROCEDURE 142(e). The
Commissioner may have the burden of proof on the issue of the reasonableness of accumulations
if either of two conditions is satisfied. First, if the Commissioner fails to issue a “notification” to
the corporation prior to the issuance of any notice of deficiency that the Commissioner proposes
to issue a deficiency based upon the accumulated earnings tax. I.R.C. § 534(b). Second, if the
corporation files with the Commissioner a timely statement “of the grounds (together with facts
sufficient to show the basis thereof) on which the taxpayer relies” to establish that the
accumulations were for reasonable business needs. I.R.C. § 534(c). See Myco Indus., Inc. v.
Commissioner, 98 T.C. 270, 271 (1992).
169

170

I.R.C. § 7427.

171

I.R.C. § 83(d)(1).

I.R.C. § 7454(a); TAX COURT RULES OF PRACTICE AND PROCEDURE 142(b). The
Commissioner bears the burden of showing by clear and convincing evidence that an
underpayment exists for the year in issue and that it is due to fraud. Fraud is an intentional
wrongdoing designed to evade tax believed to be owed. Bradford v. Commissioner, 796 F.2d
303, 307 (9th Cir. 1986), aff’g 49 T.C.M. (CCH) 105, 1984 T.C.M. (P-H) ¶ 84,601. The
existence of fraud is a question of fact to be resolved upon consideration of the entire record.
Estate of Pittard v. Commissioner, 69 T.C. 391, 400 (1977).
172

•

when the Commissioner determines a foundation manager knowingly participated in an
act of self-dealing, participated in an investment which jeopardizes the carrying out of
exempt purposes, or agreed to make a taxable expenditure;173

•

when the Commissioner determines an organization manager knowingly agreed to make
a political expenditure, agreed to make a disqualifying lobby expenditure, or knowingly
participated in an excess benefit transaction;174

•

when the Commissioner determines a trustee of a trust defined in section 501(c)(21) has
knowingly participated in an act of self-dealing or agreed to the making of a taxable
expenditure;175 and

•

when the Commissioner determines a payment is nondeductible as an illegal bribe or
kickback or in violation of a federal law.176
Rule 302. Applicability of State Law in Civil Actions and Proceedings
In civil actions and proceedings, the effect of a presumption respecting a fact
which is an element of a claim or defense as to which State law supplies the rule
of decision is determined in accordance with State law.

For a presumption as to state law to be applicable, the claim or defense at issue must have
its source in state law. In Estate of Buchholtz v. Commissioner,177 the issue before the court was
the includability in the decedent’s gross estate of funds withdrawn by his son from joint savings
accounts during the two months proceeding the decedent’s death. In determining whether the
funds were includable, the court relied upon state law.178 In Estate of Lee v. Commissioner,179
the issue before the court was the extent of the decedent’s interest in certain real property that

I.R.C. § 7454(b); TAX COURT RULES OF PRACTICE AND PROCEDURE 142(c) (asserting that
the Commissioner bears the burden by clear and convincing evidence).

173

I.R.C. § 7454(b); TAX COURT RULES OF PRACTICE AND PROCEDURE 142(c) (asserting that
the Commissioner bears the burden by clear and convincing evidence).

174

I.R.C. § 7454(b); TAX COURT RULES OF PRACTICE AND PROCEDURE 142(c) (asserting that
the Commissioner bears the burden by clear and convincing evidence).

175

176

I.R.C. § 162(c)(1), (2).

177

36 T.C.M. (CCH) 1610, 1977 T.C.M. (P-H) ¶ 77,396.

178

Estate of Buchholtz, 36 T.C.M. (CCH) at 1613, 1977 T.C.M. (RIA) ¶ 77,396, at 1607.

179

46 T.C.M. (CCH) 1511, 1983 T.C.M. (RIA) ¶ 83,594.

had been held as tenants in common with her sister. In determining the extent of the decedent’s
interest, the court relied on state law.180
In contrast, if the issue arises from federal law, the court will use federal rather than state
law. In Estate of Chagra v. Commissioner,181 the taxpayer argued that a probate court’s decree
created a presumption as to the amount and deductibility of claims against the estate under state
law and that the court was bound by the presumption as a matter of law. Because the taxpayer’s
contention that certain debts of the decedent were deductible from the taxable estate was a claim
raised under federal law, it did not have its source in state law and the court was not bound by
the probate court’s decree establishing the validity of the claims against the estate.
V. RELEVANCY AND ITS LIMITS
Rule 401. Definition of “Relevant Evidence”
“Relevant evidence” means evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable
or less probable than it would be without the evidence.
Rule 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible
All relevant evidence is admissible, except as otherwise provided by the
Constitution of the United States, by Act of Congress, by these rules, or by other
rules prescribed by the Supreme Court pursuant to statutory authority. Evidence
which is not relevant is not admissible.
To be admissible, evidence must tend to show that a fact is more or less probable.
In Armco, Inc. v. Commissioner,182 the taxpayer requested a ruling on the admissibility of
an affidavit of a former employee of the Service who had died before the time of trial. The
affidavit purported to explain the intent of the drafters regarding a particular regulation.183
Because the affidavit addressed a legal rather than a factual issue, the affidavit was
inadmissible.184

180

Estate of Lee, 46 T.C.M. (CCH) at 1513, 1983 T.C.M. (RIA) ¶ 83,594, at 2415.

181

60 T.C.M. (CCH) 104, 1990 T.C.M. (RIA) ¶ 90,352, aff’d, 935 F.2d 1291 (5th Cir. 1991).
Armco, Inc. v. Commisioner, 87 T.C. 865 (1986).

182
183

Id. at 866.

Id. at 867. See also Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2089, 1992
T.C.M. (RIA) ¶ 92,092, at 407, aff’d sub nom. Texaco Inc. v. Commissioner, 98 F.3d 825 (1996)
(finding Generally Accepted Accounting Principles not relevant to a fact in issue).

184

Evidence of subsequent events may be admissible if relevant. When the issue was
whether a notice of deficiency was mailed to the taxpayers’ last known address, evidence of
events occurring after the date the notice was issued and evidence pertaining to taxable years
subsequent to those determined in the notice was relevant.185 Evidence of a taxpayer’s total
annual income from lending, endorsing, and guaranteeing loans in years subsequent to those
before the court was admissible to establish that he was in an extensive and continuous trade or
business.186
In determining the fair market value of property, evidence of events subsequent to the
valuation date is admissible if the events were reasonably foreseeable on the valuation date. In
Estate of Gilford v. Commissioner,187 the issue before the court was the value of stock on the
date of the decedent’s death. The Commissioner offered into evidence post-valuation-date
documents which supported a higher valuation based on an anticipated merger of the
corporation. To the extent the expectations were reasonable and intelligent, the court said it
would consider postmortem events for the limited purpose of establishing what the willing buyer
and seller’s expectations were on the valuation date. Because the offered documents would
prove or disprove whether there was a reasonable and intelligent expectation of a merger as of
the date of death, the evidence was relevant.188 Similarly, in Anclote Psychiatric Center, Inc., v.
Commissioner,189 the court considered evidence of subsequent events. The issue was whether
the taxpayer’s sale of its hospital was for less than fair market value. The taxpayer objected to
the introduction of evidence relating to a sale of the property two years after the year at issue.
Morgan v. Commissioner, 46 T.C.M. (CCH) 321, 324, 1983 T.C.M. (P-H) ¶ 83,314, at
1266.
185

Jessup v. Commissioner, 36 T.C.M. (CCH) 1145, 1146 n.1, 1977 T.C.M. (P-H) ¶ 77,289, at
1147 n.1. See also Seagate Tech., Inc. v. Commissioner, 102 T.C. 149, 322 (1994), acq. 1995-2
C.B. 1 (agreements executed after years at issue were relevant as they provided information
pertaining to industry practice for years at issue); Shorthorn Genetic Eng’g 1982-2, Ltd. v.
Commissioner, 72 T.C.M. (CCH) 1306, 1312, 1996 T.C.M. (RIA) ¶ 96,515, at 3734 (evidence of
actions taken by partners in years subsequent to those before the court was irrelevant for
purposes of determining whether any partner withdrew from the partnership or had his interest in
the partnership terminated during the years at issue); Poison Creek Ranches #1, Ltd. v.
Commissioner, 72. T.C.M. (CCH) 1218, 1226, 1996 T.C.M. (RIA) ¶ 96,504, at 3632 (evidence
of actions taken by partners in years subsequent to those before the court was irrelevant for
purposes of determining whether any partner withdrew from the partnership or had his interest in
the partnership terminated during the years at issue); DeBoer v. Commissioner, 71 T.C.M.
(CCH) 2730, 1996 T.C.M. (RIA) ¶ 96,174, at 1313-14 (tax returns for two years subsequent to
one of the years at issue, which showed the taxpayer earned no revenue, were relevant in
determining if the taxpayer was engaged in a trade or business in the years before the court).
186

187

88 T.C. 38, 53-54 (1987).

188

Id. at 52-54.

189

76 T.C.M. (CCH) 175, 183, 1998 T.C.M. (RIA) ¶ 98,273, at 1599.

Because the subsequent events were indicative of fair market value on the valuation date, the
court found the evidence to be potentially relevant.190
Rule 401 favors a finding of relevance if the proffered evidence has any probative
value.191 Whether the proffered evidence has any probative value depends on the facts and
circumstances before the court. The following evidence was found to be relevant under Rule
401:
•

in a collection due process proceeding, in determining whether the taxpayer timely filed
an income tax return, evidence presented at trial that was not included in the
administrative record including testimony and pattern of filing;192

•

in determining whether the taxpayer’s S corporation had made an election to invoke the
unified audit and litigation procedures, an unsigned copy of the tax return and election
retained by the corporation;193

•

in determining whether an interest in property which passed to the surviving spouse was a
qualified terminable interest, the note and deed of trust signed by the decedent and
surviving spouse were relevant for determining the decedent’s and surviving spouse’s
interest in the property so that it could be compared with the interest that passed pursuant
to the decedent’s will;194

Anclote Psychiatric Ctr., 76 T.C.M. (CCH) at 181-82, 1998 T.C.M. (RIA) ¶ 98,273, at 159899. See also Morton v. Commissioner, 73 T.C.M. (CCH) 2520, 2522, 1997 T.C.M. (RIA) ¶
97,166, at 1097-98 (holding that valuation of non-controlling interest in the corporation prepared
by KPMG Peat Marwick and a confidential private placement memorandum prepared by
Goldman, Sachs & Co, and Alex, Brown & Sons, Inc., after the valuation date at issue was
relevant); Estate of Scanlan v. Commissioner, 72 T.C.M. (CCH) 160, 162-63, 1996 T.C.M.
(RIA) ¶ 96,331, at 2361-62 (deciding that evidence of offers to purchase the stock and
redemption of stock held by other shareholders one year after the valuation date was relevant for
determining the value of the stock on the valuation date); Estate of Hillebrandt v. Commissioner,
52 T.C.M. (CCH) 1059, 1064, 1986 T.C.M. (RIA) ¶ 86,560, at 2612-13 (in determining the fair
market value of a farm, considering sales of parcels of the farm occurring five years after the
decedent’s death because there was no real physical change in the farm, but giving the sales little
weight because the taxpayer did not establish that market conditions for each year were the
same).
190

Barrister Equip. Assocs. Series #115 v. Commissioner, 67 T.C.M. (CCH) 2932, 2933-38,
1994 T.C.M. (RIA) ¶ 94,205, at 1088; Keefover v. Commissioner, 65 T.C.M. (CCH) 2999, 3004,
1993 T.C.M. (RIA) ¶ 93,276, at 1382-83.
191

192

Robinette v. Commissioner, 123 T.C. ___ (2004).

193

Petito v. Commissioner, 80 T.C.M. (CCH) 771, 773, 2000 T.C.M. (RIA) 2000-363, at 2104.

194

Novotny v. Commissioner, 93 T.C. 12, 18-19 (1989).

•

in determining whether development costs should be allocated to the basis of unimproved
lots, an appraisal of the lots based on the sale prices of similar properties;195

•

in determining whether the seizure of property from the taxpayer was necessary because
the property was continuously and substantially declining in value, and therefore should
be sold, appraisals of the property from earlier dates were given some weight;196

•

in determining whether members of a family owned sufficient amounts of the taxpayer’s
stock to meet the “family corporation” exception to the requirement that it use the cash
basis method of accounting,197 documents that showed the percentage ownership of
shares of common stock at various dates, an agreement pertaining to the purchase of
preferred stock and grant of options for additional purchases of preferred stock, and an
amendment to the agreement authorizing additional purchase options;198

•

in determining the true substance of the transactions at issue and whether the transactions
were a sham, witnesses’ testimony regarding the operational practices and systems of the
attorney who carried out the taxpayer’s estate planning by use of foreign entities and
“money movements, system accountings, accounting practices, and planning
memoranda,” even if the witnesses did not have knowledge of the specific transactions
involving the taxpayers;199

•

in determining whether the taxpayers carried on a trade or business in 1986 and 1991, the
income tax examination report and no-change letter for 1989, and the taxpayers’ tax
returns for 1992 and 1993;200

•

in determining whether a theft of the taxpayer’s property occurred, a certified copy of the
indictment of the taxpayer’s ex-boyfriend for committing the crime of theft of the
taxpayer’s property, the criminal indictment of the taxpayer’s ex-boyfriend for fraudulent
use of credit cards belonging to other women, the ex-boyfriend’s guilty plea to one count
of an indictment charging him with mail fraud, the ex-boyfriend’s prior conviction for
theft and conspiracy in stealing a watch, and testimony of other women who had

Dahling v. Commissioner, 56 T.C.M. (CCH) 131, 133, 1988 T.C.M. (P-H) ¶ 88,430, at
2177.
195

196

Williams v. Commissioner, 92 T.C. 920, 937-38 (1989), nonacq. 1991-2 C.B. 1.

197

I.R.C. § 447(d)(2)(C).

198

Cal-Maine Foods, Inc. v. Commissioner, 93 T.C. 181, 194-95 (1989).

199

Karme v. Commissioner, 73 T.C. 1163, 1179 (1980), aff’d, 673 F.2d 1062 (9th Cir. 1982).

DeBoer v. Commissioner, 71 T.C.M. (CCH) 2730, 2739-40, 1996 T.C.M. (RIA) ¶ 96,174, at
1314-15.
200

previously been involved with the ex-boyfriend and which established the ex-boyfriend’s
prior criminal behavior;201
•

in determining whether transactions possessed economic substance and were entered into
with a profit objective, prior success, or lack of success, of the promoter in similar
transactions;202

•

in determining whether the taxpayer was an employee of the United States or an agency
thereof, the American Society of Civil Engineers, Manual No. 45, “Consulting
Engineering: A Guide for the Engagement of Engineering Services,” explaining the
nature of the taxpayer’s profession, and showing what the taxpayer believed his
employment status was and shedding light on how consulting engineers are generally
treated in the ordinary course of their activities;203

•

in determining the fair market value of assets transferred by the taxpayer in a redemption,
an appraisal report prepared on behalf of the taxpayer several months prior to the
redemption containing valuation estimates for property transferred in the redemption;204

•

in determining whether the taxpayers were entitled to deduct losses from straddle
transactions, Commodity Futures Trading Commission and Cotton Exchange and Metal
Exchange findings and investigative reports; documents used by the Commodity Futures
Trading Commission to support its conclusions and investigative findings; and transcripts
of testimony given by a floor broker and president of a brokerage firm during an
investigation by the Cotton Exchange and Metal Exchange which related to whether the
transactions were prearranged;205

•

in determining the amount of rental income reflected in replacement gilts and calves
received by the taxpayers for rent, certified copies of USDA reports which gave detailed
monthly quotations for the value of livestock;206

Ginesky v. Commissioner, 68 T.C.M. (CCH) 1122, 1129-30, 1994 T.C.M. (RIA) ¶ 94,551,
at 2881-82.
201

Barrister Equip. Assocs. Series # 115 v. Commissioner, 67 T.C.M. (CCH) 2932, 2933-38,
1994 T.C.M. (RIA) ¶ 94,205, at 1088.
202

DeTorres v. Commissioner, 65 T.C.M. (CCH) 2381, 2383 n.3, 1993 T.C.M. (RIA) ¶ 93,161,
at 727 n.3.
203

Pabst Brewing Co. v. Commissioner, 69 T.C.M. (CCH) 2773, 2789, 1995 T.C.M. (RIA) ¶
95,239, at 1523.
204

Heltzer v. Commissioner, 62 T.C.M. (CCH) 518, 533-35, 1991 T.C.M. (P-H) ¶ 91,404, at
2026-27.
205

206

Strong v. Commissioner, 91 T.C. 627, 641 n.23 (1988).

•

in potentially determining whether the Service violated a settlement agreement between a
company providing insurance to the taxpayer and the Service, the settlement
agreement;207

•

in determining whether the Service properly produced and mailed a notice of deficiency,
a letter notifying the taxpayers that their returns had been selected for audit, other
correspondence between the taxpayers and the Service, and a Postal Service letter
responding to inquiries regarding the mailing of the notice of deficiency;208

•

in determining whether the taxpayer fraudulently underreported his income, the
taxpayer’s conviction for filing false individual income tax returns in one year before the
court and one year subsequent to those before the court, because the taxpayer’s evasion
scheme originated in the first year before the court and continued in succeeding years;209

•

in determining whether the taxpayer had unreported community property income from
her husband’s narcotics trafficking activity, testimony by a Drug Enforcement Agency
agent regarding the sophistication of the taxpayer’s husband’s drug network;210

•

in determining whether expenses were ordinary and necessary in carrying on the
taxpayer’s business as a personal manager, a subagent franchise agreement and directory
from the Conference of Personal Managers where the documents supported the
taxpayer’s testimony that she was a licensed talent agent and that she offered her services
as a talent agent;211

•

in determining whether the taxpayer was a partner in a partnership formed by promoters
of a pyramid scheme and thus received taxable income, the partnership information
return;212

207

Amerco v. Commissioner, 96 T.C. 18, 43-44 (1991), aff’d, 979 F.2d 162 (9th Cir. 1992).

Barrash v. Commissioner, 54 T.C.M. (CCH) 1230, 1232 n.4, 1987 T.C.M. (P-H) ¶ 87,592,
at 3204 n.4.
208

Polidori v. Commissioner, 72 T.C.M. (CCH) 1297, 1305-06, 1996 T.C.M. (RIA) ¶ 96,514,
at 3727.
209

Costa v. Commissioner, 60 T.C.M. (CCH) 1178, 1185, 1990 T.C.M. (P-H) ¶ 90,572, at
2818-19.
210

Carr v. Commissioner, 72 T.C.M. (CCH) 467, 469-70, 1996 T.C.M. (RIA) ¶ 96,390, at
2731.
211

212

Short v. Commissioner, 60 T.C.M. (CCH) 174, 177, 1990 T.C.M. (P-H) ¶ 90,370, at 1748.

•

in determining whether the taxpayer was liable for the addition to tax for fraud, a
newsletter, seven unsigned and undated documents, and instructions from the Universal
Life Church headquarters on how to proceed in the event of an audit;213

•

in determining whether the taxpayer-corporation was involved in a fictitious-check
scheme with the taxpayer-individual, the fact that four employees were involved in a
fictitious-check scheme with the taxpayer-corporation;214

•

in determining the salvage value of a Stradivarius violin, an insurance appraisal obtained
in a year subsequent to that in which the violin was purchased;215

•

in determining whether a corporation should be respected as a separate taxable entity, the
fact that it did not maintain a telephone listing;216

•

in determining whether deductions related to the operation and maintenance of a house
located on a lake in Canada were allowable, copies of excerpts from a Canadian
government publication which reported contamination levels of fish located in the lake
subsequent to the years before the court;217 and

•

in determining whether the taxpayer was entitled to a deduction for automobile expenses
incurred in traveling between his residence and place of employment, stipulated
testimony of what witnesses would have testified to if they had been called as
witnesses.218
The following evidence was found not to be relevant:

Bruce Goldberg, Inc. v. Commissioner, 58 T.C.M. (CCH) 519, 520-21, 1989 T.C.M. (P-H) ¶
89,582, at 2928-29.
213

Cesa Cartage, Inc. v. Commissioner, 56 T.C.M. (CCH) 1311, 1315, 1989 T.C.M. (P-H) ¶
89,076, at 348.
214

Browning v. Commissioner, 55 T.C.M. (CCH) 1232, 1236 n.13, 1988 T.C.M. (P-H) ¶
88,293, at 1495 n.13, aff’d, 890 F.2d 1084 (9th Cir. 1989).
215

Visnapuu v. Commissioner, 53 T.C.M. (CCH) 1381, 1386, 1987 T.C.M. (P-H) ¶ 87,354, at
1773-74.
216

217

Id.

Deblock v. Commissioner, 40 T.C.M. (CCH) 774, 775 n.3, 1980 T.C.M. (P-H) ¶ 80,277, at
1228 n.3.
218

•

documents related to the taxpayer’s attempt to obtain a private letter ruling and the
Commissioner’s internal communications in preparing the statutory notice of
deficiency;219

•

in determining whether losses from certain option spread transactions should be
disallowed, the expert report and testimony offered by the Commissioner, which did not
assist the court in determining the taxpayer’s purpose for engaging in the transactions;220

•

in resolving a transfer-pricing issue, Generally Accepted Accounting Principles;221

•

the Revenue Agent’s Report and Engineering and Valuation Report for the years at
issue;222

•

in determining the market value of land, the discount from market value that would occur
if the property were foreclosed upon;223

•

in determining the reasonable rental payment for a bingo session, a state statute that
places a cap on the amount a charitable organization is permitted to pay;224

•

in determining whether the taxpayer had wrongfully appropriated funds from his father’s
marijuana activity, an unsigned complaint and indictment charging taxpayer’s father with
the manufacture of, possession with intent to distribute, and distribution of marijuana
when neither the complaint nor the indictment mentioned substantial amounts of cash
possessed by the taxpayer’s father nor connected taxpayer with his father’s activities or
showed that the taxpayer appropriated money from his father;225

Estate of Lassiter v. Commissioner, 80 T.C.M. (CCH) 541, 545-46, 2000 T.C.M. (RIA) ¶
2000-324, at 1823-24 (finding that the documents contained the Commissioner’s legal
conclusions, which the court would not rely upon).
219

Laureys v. Commissioner, 92 T.C. 101, 125-29 (1989), acq. in part and nonacq. in part
1990-2 C.B. 1.

220

Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2089, 1992 T.C.M. (RIA) ¶ 92,092,
at 407, aff’d sub nom. Texaco v. Commissioner, 98 F.3d 825 (5th Cir. 1996).
221

Maier Brewing Co. v. Commissioner, 54 T.C.M. (CCH) 46, 48 n.6, 1987 T.C.M. (P-H) ¶
87,385, at 1964 n.6, aff’d, 916 F.2d 716 (9th Cir. 1990).
222

223

344.

Pinson v. Commissioner, 58 T.C.M. (CCH) 1420, 1426, 1990 T.C.M. (P-H) ¶ 90,077, at

Variety Club Tent No. 6 Charities, Inc. v. Commissioner, 74 T.C.M. (CCH) 1485, 1496,
1997 T.C.M. (RIA) ¶ 97,575, at 3797-98.
224

Boone v. Commissioner, 74 T.C.M. (CCH) 945, 951, 1997 T.C.M. (RIA) ¶ 97,471, at 3131,
aff’d, 208 F.3d 212 (6th Cir. 2000).
225

•

in determining if the taxpayer was entitled to innocent spouse relief, a “fraud referral”
memorandum for a third party:226

•

when the Commissioner was not permitted to amend his answer to assert an additional
deficiency, evidence which supported an additional deficiency;227 and

•

in determining whether taxpayer had a fraudulent intent when he failed to file his income
tax returns, an English teacher’s written analysis of the grammatical structure of the
Sixteenth Amendment and letter from a senator to the Chief Counsel of the Service
stating that wages are not income.228
Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste
of Time
Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence.

A court may reject evidence of marginal relevance.229 If the probative value is small and
substantially outweighed by the danger of unfair prejudice and considerations of undue delay and
waste of time, the evidence will not be admitted into the record. In Prater v. Commissioner, the
issue before the court was whether payments made by one taxpayer to another were periodic
payments, includable in the recipient’s income and deductible by the payor.230 The payor
requested that the court take judicial notice of an order entered by the state court in the divorce
proceedings. While the order was one of the factors which could be considered in determining
the nature of the payments, if the court permitted the introduction of the order and related
material, it would have to consider reopening the record for other materials the recipient and the
Commissioner might want to introduce to rebut the payor’s contentions as to the importance of

226

Doyel v. Commissioner, 87 T.C.M. (CCH) 960, 964, 2004 T.C.M. (RIA) ¶ 55,540, at ____.

227

Hunt v. Commissioner, 59 T.C.M. (CCH) 635, 651, 1990 T.C.M. (P-H) ¶ 90,248, at 1153.

Rowlee v. Commissioner, 80 T.C. 1111, 1117-18 (1983).
Laureys v. Commissioner, 92 T.C. 101, 125 (1989), acq. in part and nonacq. in part 1990-2
C.B. 1 (determining whether losses from certain option spread transactions should be disallowed,
the expert report and testimony offered by the Commissioner was of marginal relevance in
determining the taxpayer’s purpose for engaging in the transactions).

228
229

230

65 T.C.M. (CCH) 2989, 2990, 1993 T.C.M. (RIA) ¶ 93,273, at 1367-68.

the order.231 Accordingly, the court determined that the probative value of the order and related
material was small and substantially outweighed by the danger of unfair prejudice and
considerations of undue delay and waste of time.232 Evidence which is harmful to a party’s
position does not, however, necessarily qualify as “unfair.”233
If the contribution of evidence to the understanding of the facts is outweighed by the
significant amount of time that would be wasted in presentation of the evidence, the evidence
will not be admissible. In Sundstrand Corp. v. Commissioner,234 the Commissioner made
adjustments and allocations with respect to transactions between the taxpayer and its
subsidiary.235 The Commissioner sought to introduce the taxpayer’s financial data relating to
years subsequent to those before the court on the basis that the evidence was helpful in
increasing the court’s knowledge of the facts and providing a consistent overview which
supported the Commissioner’s contention that an inappropriate intercompany pricing mechanism
existed.236 The court noted the low probative value of the evidence and the fact that admission of
the evidence would make a long and complex trial longer and more complex without adding to
the court’s understanding of the facts of the case.237 Accordingly, the court held that the
financial data was not admissible.238
Evidence may be excluded because it is cumulative. In Roman V, Inc. v.
Commissioner,239 in determining the amount of wages paid by the taxpayer, the Commissioner
presented the testimony of two massage parlor attendants employed by the taxpayer. Offers of
proof regarding the testimony of two additional attendants was excluded from evidence on the
basis that it would have been cumulative and a waste of time.
Prater, 65 T.C.M. (CCH) at 2992, 1993 T.C.M. (RIA) ¶ 93,273, at 1370. The court also
stated that it would then have to consider whether it should wait for a state appellate ruling on the
order.
231

232

Id.

Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2073-74, 1992 T.C.M. (RIA) ¶
92,092, at 391, aff’d sub nom. Texaco v. Commissioner, 98 F.3d 825 (5th Cir. 1996) (admitting
into evidence a letter attached to taxpayer’s expert witness report because the Commissioner
could not demonstrate that admitting the letter would cause unfair prejudice).
233

234

89 T.C. 810 (1987).

235

Id. at 811.

236

Id. at 812-13.

237

Id. at 814-16.

238

Id. at 816

239

52 T.C.M. (CCH) 1278, 1987 T.C.M. (P-H) ¶ 87,003.

Relevant evidence may be excluded if:
•
•
•
•

its relevance is marginal;
the probative value is small and substantially outweighed by the danger of
unfair prejudice and considerations of undue delay and waste of time;
the evidence is cumulative; or
the contribution of the evidence to the understanding of the facts is
outweighed by the significant amount of time that would be wasted by
presenting the evidence.

The following evidence was not excluded under Rule 403:
•

in determining whether the taxpayers were entitled to deduct losses from straddle
transactions, the probative value of Commodity Futures Trading Commission and Cotton
Exchange and Metal Exchange findings of investigative reports; documents used by the
Commodity Futures Trading Commission to support its conclusions and investigative
findings; and transcripts of testimony given by a floor broker and president of a
brokerage firm during an investigation by the Cotton Exchange and the Metal
Exchange;240

•

in determining the value of stock, a memorandum by a corporation describing its
purchase of stock of the corporation, a memorandum prepared by a bank for the purpose
of providing financing for the third party’s purchase of the stock and expansion of the
corporation, a valuation of a non-controlling interest in the corporation prepared by
KPMG Peat Marwick, and a confidential private placement memorandum prepared by
Goldman, Sachs & Co. and Alex, Brown & Sons, Inc.;241

•

in determining whether the formation of a partnership lacked economic substance and
was a sham, evidence produced in an arbitration proceeding regarding property the
partnership allegedly purchased;242 and

•

in determining whether the taxpayer had underreported his tip income, a diary reflecting
the amount of tips received, which was maintained by an individual who had a poor
reputation for truth and veracity.243

240

Heltzer v. Commissioner, 62 T.C.M. (CCH) 518, 1991 T.C.M. (P-H) ¶ 91,404.

241

Morton v. Commissioner, 73 T.C.M. (CCH) 2520, 1997 T.C.M. (RIA) ¶ 97,166.

242

LaFargue v. Commissioner, 51 T.C.M. (CCH) 190, 1985 T.C.M. (P-H) ¶ 85,630.

Davies v. Commissioner, 42 T.C.M. (CCH) 768, 1981 T.C.M. (P-H) ¶ 81,438, aff’d sub
nom. Keogh v. Commissioner, 713 F.2d 496 (9th Cir. 1983).

243

The danger of unfair prejudice outweighed the probative value of the following evidence:
•

in determining whether the taxpayer was liable for the addition to tax for fraud, evidence
that the taxpayer was prosecuted for theft of electricity and tampering with an electric
meter;244

•

given sufficient other evidence in the record, evidence regarding the taxpayer’s
compliance with certain federal and state income tax obligations which was offered to
impugn his credibility;245 and

•

in determining whether the taxpayer had transferred his copyright to a museum, an
assignment executed after the trial.246

Houser v. Commissioner, 70 T.C.M. (CCH) 131, 142 n.15, 1995 T.C.M. (RIA) ¶ 95,330, at
2033 n.15.
244

Indeck Energy Servs. v. Commissioner, 85 T.C.M. (CCH) 1128, 1135 n.10, 2003 T.C.M.
(RIA) ¶ 2003-101, at 496 n.10.
245

Smith v. Commissioner, 42 T.C.M. (CCH) 431, 437 n.12, 1981 T.C.M. (P-H) ¶ 81,371, at
1343 n.12.
246

Rule 404. Character Evidence Not Admissible to Prove Conduct; Exceptions; Other
Crimes.
(a) Character evidence generally. Evidence of a person’s character or a trait of
character is not admissible for the purpose of proving action in conformity
therewith on a particular occasion; except;
(1) Character of accused. Evidence of a pertinent trait of character
offered by an accused, or by the prosecution to rebut the same or if
evidence of a trait of character of the alleged victim of the crime is
offered by an accused and admitted under Rule 404(a)(2), evidence
of the same trait of character of the accused offered by the
prosecution;
(2) Character of alleged victim. Evidence of a pertinent trait of
character of the alleged victim of the crime offered by an accused,
or by the prosecution to rebut the same, or evidence of a character
trait of peacefulness of the alleged victim offered by the
prosecution in a homicide case to rebut evidence that the alleged
victim was the first aggressor;
(3) Character of witness. Evidence of the character of a witness, as
provided in rules 607, 608, and 609.
(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to show action in
conformity therewith. It may, however, be admissible for other purposes, such as
proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident, provided that upon request by the accused, the
prosecution in a criminal case shall provide reasonable notice in advance of trial,
or during trial if the court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at trial.
Rule 405. Methods of Proving Character
(a) Reputation or opinion. In all cases in which evidence of character or a trait of
character of a person is admissible, proof may be made by testimony as to
reputation or by testimony in the form of an opinion. On cross-examination,
inquiry is allowable into relevant specific instances of conduct.
(b) Specific instances of conduct. In cases in which character or a trait of
character of a person is an essential element of a charge, claim, or defense, proof
may also be made of specific instances of that person’s conduct.

Evidence of crimes, wrongs, or acts is often admissible; the evidence must be clearly
more prejudicial than probative to be excluded.247 To the extent the business reputation of a
party is pertinent to the determination of character, evidence as to the reputation of an individual
among his associates or in the community at large is admissible. In Johnson Ford, Inc. v.
Commissioner,248 to establish that the underpayment of corporate income tax was due to fraud
committed by a corporate officer, the Commissioner’s special agent testified as to conversations
he had with business and personal acquaintances of the officer and with employees of the
corporation which indicated that the officer had a reputation of being extremely frugal. The
court found that the testimony was otherwise admissible and that the testimony regarding the
business reputation of the officer might be pertinent to the determination of character, and
thereby establish fraudulent intent on behalf of the corporation by the officer.249
The fact that a taxpayer failed to file returns for a number of years and was convicted of
failing to file returns in years proximate to the year before the court was relevant to the
determination of the taxpayer’s liability for the addition to tax for fraud.250 The fact that a
Sherrer v. Commissioner, 77 T.C.M. (CCH) 1795, 1805, 1999 T.C.M. (RIA) ¶ 99,122, at
754, aff’d, 2001-1 U.S.T.C. (CCH) ¶ 50,280, 87 A.F.T.R. 2d 2001-1273 (9th Cir. 2001) (finding
evidence that the taxpayer used a Bahamian bank account in years subsequent to those before the
court was admissible to establish that he intended to conceal income and thereby fraudulently
evade the payment of taxes); Drobny v. Commissioner, 69 T.C.M. (CCH) 2600, 2605, 1995
T.C.M. (RIA) ¶ 95,209, at 1293, aff’d, 113 F.3d 670 (7th Cir. 1997) (alleged (and subsequently
established to be unsubstantiated) evidence of tactics by counsel for the Commissioner in an
unrelated group of cases to settle with an attorney’s clients if the client would fire the attorney
was not admissible); Bonansinga v. Commissioner, 54 T.C.M. (CCH) 1159, 1165, 1987 T.C.M.
(P-H) ¶ 87,586, at 3132 (when the taxpayer attempted to establish that the Commissioner’s
primary witness engaged in misconduct, the court found that such evidence of misconduct was
unpersuasive and that the witness’s testimony was unambiguous and convincing).
247

248

54 T.C.M. (CCH) 881, 1987 T.C.M. (RIA) ¶ 87,523.

Johnson Ford, Inc., 54 T.C.M. (CCH) at 884, 1987 T.C.M. (P-H) ¶ 87,523, at 2833-34. See
also Tschudy v. Commissioner, 66 T.C.M. (CCH) 1461, 1463, 1993 T.C.M. (RIA) ¶ 93,567, at
2980 (inaccuracies and lies in bankruptcy petition filed in proximity with years before the court
was indicative of taxpayer’s intent to fraudulently evade payment of taxes); Roe v.
Commissioner, 52 T.C.M. (CCH) 778, 781 n.8, 1986 T.C.M. (P-H) ¶ 86,510, at 2317 n.8
(evidence of conviction of third party for fraud was not admissible where it would not prove
intent of the taxpayers).
249

Culp v. Commissioner, 58 T.C.M (CCH) 207, 212, 1989 T.C.M. (P-H) ¶ 89,517, at 2599.
See also Polidori v. Commissioner, 72 T.C.M. (CCH) 1297, 1305, 1996 T.C.M. (RIA) ¶ 96,514,
at 3727 (taxpayer’s conviction for filing false income tax returns in one year before the court and
one year subsequent to those before the court was admissible for determining whether the
taxpayer fraudulently underreported his income); Toushin v Commissioner, 70 T.C.M. (CCH)
1480, 1484 n.24, 1995 T.C.M. (RIA) ¶ 95,573, at 3684 n.24 (admitting taxpayer’s criminal
conviction for filing a false income tax return to show fraud); Tschudy, 66 T.C.M. (CCH) at
1463, 1993 T.C.M (RIA) ¶ 93,567, at 2980 (inaccuracies and lies in bankruptcy petition filed in
250

taxpayer was convicted of attempted tax evasion and admitted that the source of understatements
in income were the same for the years before the court was evidence that his understatements
were not inadvertent and that he engaged in a course of conduct to evade taxes.251
Evidence of subsequent similar acts and crimes is admissible provided it is probative of
motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or
accident. In Church of Scientology of California v. Commissioner,252 evidence of burglaries,
thefts, cover-up, and falsification of records which occurred after the years before the court were
actions taken on the taxpayer’s behalf to alter the facts and influence the issues before the
court.253 Such evidence was probative of the taxpayer’s intent and plan to prevent the Service
from inquiring into the tax status of Scientology churches and was probative of the taxpayer’s
criminal intent and the magnitude of its plan.254
Rule 406. Habit; Routine Practice
Evidence of the habit of a person or of the routine practice of an organization,
whether corroborated or not and regardless of the presence of eyewitnesses, is
relevant to prove that the conduct of the person or organization on a particular
occasion was in conformity with the habit or routine practice.
Evidence of habit does not, by itself, prove that something did in fact occur at a later or
earlier date. In Magazine v. Commissioner,255 the notice of deficiency mailed to the taxpayer
was dated March 29, 1983.256 The taxpayer filed her petition on October 2, 1986.257 The Form
proximity with years before the court was indicative of taxpayer’s intent to fraudulently evade
payment of taxes).
Baylor v. Commissioner, 36 T.C.M. (CCH) 1026, 1029, 1977 T.C.M. (P-H) ¶ 77,253, at
1029. See also Polidori, 72 T.C.M. (CCH) at 1305, 1996 T.C.M. (RIA) ¶ 96,514, at 3727
(taxpayer’s conviction for filing false income tax returns was admissible); Toushin, 70 T.C.M.
(CCH) at 1484 n.24, 1995 T.C.M. (RIA) ¶ 95,573, at 3684 n.24 (in establishing fraud, taxpayer’s
criminal conviction for filing a false income tax return was admissible); Roe, 52 T.C.M. (CCH)
at 781 n.8, 1986 T.C.M. (P-H) ¶ 86,510, at 2317-18 n.8 (excluding evidence of conviction of
third party for fraud because it would not prove the taxpayer’s intent).
251

252

83 T.C. 381 (1984), aff’d, 823 F.2d 1310 (9th Cir. 1987).

253

Id. at 517.

254

Id.

255

89 T.C. 321 (1987), nonacq. 1988-1 C.B. 1.

256

Id. at 322.

257

Id. at 321.

3877, Postal Service Application for Registration or Certification, which establishes the date on
which the notice was mailed, had been destroyed.258 During the year the notice was mailed, it
was the practice of the Service’s ninety-day clerk to place the certified mail number and date on
each notice of deficiency and list the name and address on the Form 3877. She would then check
the certified mail numbers with those on the Form 3877. Finally, she would take the Form 3877
and the notices of deficiency to the post office and request the post office employee stamp the
Form 3877 and return the receipts to the Commissioner’s office.259 While the ninety-day clerk
had no specific recollection of mailing the statutory notice of deficiency at issue, she followed
the same procedure on each occasion that she mailed notices of deficiency.260
The court found:
Evidence of habit does not prove that something did, in fact, occur at a later or
earlier date. The evidence of custom and practice exercised by [the ninety-day
clerk] would have been sufficient to satisfy this Court that the Form 3877 was
indeed reliable evidence of mailing, but it is not sufficient by itself to prove that
the notice was mailed.261
The court found that the evidence was not admitted to support or corroborate evidence that the
notice of deficiency was mailed and that, by itself, evidence of such habit or routine was
insufficient to establish the fact that the notice of deficiency was mailed.262 The court dismissed
the case for lack of jurisdiction because the Commissioner had not proved that a timely statutory
notice of deficiency had been sent.263
Even if a witness has no knowledge of the specific transaction at issue before the court,
the witness can testify concerning customary office procedures based on the witness’s experience
with other transactions. In Karme v. Commissioner,264 witnesses’ testimony regarding the
258

Id. at 323.

259

Id.

260

Id.

261

Magazine v. Commissioner, 89 T.C. 321, 325 (1987), nonacq. 1988-1 C.B. 1.

262

Id. at 325-26.

Id. at 327. See also Coleman v. Commissioner, 94 T.C. 82, 90 (1990) (mailing a statutory
notice of deficiency may be proven by evidence of the Commissioner’s mailing practices
corroborated by direct testimony or documentary evidence of mailings); Pietanza v.
Commissioner 92 T.C. 729, 740-42 (1989), aff’d, 935 F.2d 1282 (3d Cir. 1991) (lacking a
certified copy of Form 3877 and testimony regarding preparation of the notice of deficiency or
normal office procedure, the court found the Commissioner failed to provide evidence that a
statutory notice of deficiency was typed, signed, dated, and mailed to the taxpayers).
263

264

73 T.C. 1163 (1980), aff’d, 673 F.2d 1062 (9th Cir. 1982).

operational practices and systems of the attorney who carried out the taxpayer’s estate planning
by use of foreign entities and “money movements, system accountings, accounting practices, and
planning memoranda” was admissible.265
The court will not consider something a “habit” if the facts indicate otherwise. In James
v. Commissioner,266 the taxpayer argued that, by evidence of habit, he proved he mailed his
income tax return before a certain date. The court noted that the taxpayer did not have good tax
return filing habits, habitually filed his returns late, and declined to find that the return had been
so filed.267
Rule 408. Compromise and Offers to Compromise
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or
attempting to compromise a claim which was disputed as to either validity or
amount, is not admissible to prove liability for or invalidity of the claim or its
amount. Evidence of conduct or statements made in compromise negotiations is
likewise not admissible. This rule does not require the exclusion of any evidence
otherwise discoverable merely because it is presented in the course of
compromise negotiations. This rule also does not require exclusion when the
evidence is offered for another purpose, such as proving bias or prejudice of a
witness, negating a contention of undue delay, or proving an effort to obstruct a
criminal investigation or prosecution.
Evidence with respect to an offer to compromise a claim, either as to validity or amount,
is inadmissible.268
Id. at 1179. See also Gurdin v. Commissioner, 53 T.C.M. (CCH) 14, 19, 1987 T.C.M. (P-H)
¶ 87,069, at 326 (finding that attorney’s transactional and operational practices were relevant to
the court’s determination of the true substance of the transactions where the attorney was
entwined in the series of transactions involved).

265

266

77 T.C.M. (CCH) 1995, 1999 T.C.M. (RIA) ¶ 99,160.
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James, 77 T.C.M. (CCH) at 1997, 1999 T.C.M. (RIA) ¶ 99,160, at 986-87.

See Froelich v. Commissioner, 72 T.C.M. (CCH) 1130, 1134-35, 1996 T.C.M. (RIA) ¶
96,487, at 3524-25 (determining that the taxpayer’s admissions were made during a settlement
conference and were therefore inadmissible); DeBoer v. Commissioner, 71 T.C.M. (CCH) 2730,
2740, 1996 T.C.M. (RIA) ¶ 96,174, at 1315 (offer in settlement not admissible); Fitts v.
Commissioner, 67 T.C.M. (CCH) 2136, 2140, 1994 T.C.M. (RIA) ¶ 94,052, at 242, aff’d, 53
F.3d 335 (8th Cir. 1995) (proposed settlement that was not accepted could not be introduced to
establish that a portion of an amount received in settlement of a lawsuit was excludable from
gross income); Onstott v. Commissioner, 41 T.C.M. (CCH) 827, 832, 1981 T.C.M. (P-H) ¶
81,050, at 146 (evidence of the parties’ settlement negotiations presented by the taxpayers on
brief was inadmissible to prove the amount of the taxpayers’ income tax deficiency); Siragusa v.
268

Evidence of an offer in compromise is inadmissible if:
•
•
•

made in settlement negotiations;
intended to prove liability for or invalidity of a claim or its amount; and
not otherwise discoverable.

The terms of a settlement reached in appeals or during the examination is not admissible
in evidence.269 In Estate of Probinsky v. Commissioner,270 the issue before the court was
whether the taxpayer was entitled to relief as an innocent spouse. The Commissioner argued that
the underlying deductions were disallowed by the appeals officer for lack of substantiation and
not because they were grossly erroneous. The court stated that it was not bound by the appeals
officer’s determination and that his resolution of the case was inadmissible and would have been
excluded if the taxpayer had objected to admission of the evidence.271
Unless the evidence is offered for a purpose other than to prove liability or a claim’s
validity, or the evidence relates to a claim other than the one being litigated, terms of a
settlement reached in other years or forums are not admissible in evidence. In Kovacevich v.
Commissioner, 39 T.C.M. (CCH) 1196, 1212, 1980 T.C.M. (P-H) ¶ 80,068, at 389, aff’d, 659
F.2d 1062 (2d Cir. 1981) (refusing to consider pretrial offer of settlement); Abatti v.
Commissioner, 37 T.C.M. (CCH) 1597, 1631, 1978 T.C.M. (P-H) ¶ 78,392, at 1620, rev’d on
other grounds, 644 F.2d 1385 (9th Cir. 1981) (holding that even if the Commissioner could have
established that a particular insurance binder was delivered during a conference with the
taxpayer’s representative, admissions contained in the binder would not be admissible).
See Scott v. Commissioner, 76 T.C.M. (CCH) 940, 948, 1998 T.C.M. (RIA) ¶ 98,426, at
2522-23, aff’d, 236 F.3d 1239 (10th Cir. 2001) (in determining if taxpayers were liable as
transferees of a corporation, letter written by the corporation’s attorney to the revenue agent and
testimony regarding the letter and the attorney’s recollections of discussion with the revenue
agent regarding the settlement of the corporate liability was evidence of conduct or statements
made during settlement negotiations and was inadmissible); Rifkin v. Commissioner, 75 T.C.M.
(CCH) 2294, 2297 n.2, 1998 T.C.M. (RIA) ¶ 98,180, at 967 n.2, aff’d, 225 F.3d 663 (9th Cir.
2000) (in determining whether taxpayers understated their income and were liable for an
accuracy-related penalty, the settlement reached with the revenue agent in the prior taxable year
was inadmissible); Soborski v. Commissioner, 60 T.C.M. (CCH) 1523, 1524-25, 1990 T.C.M.
(P-H) ¶ 90,654, at 3176, aff’d, 967 F.2d 591 (9th Cir. 1992) (in determining the hourly rate of
toke income, the rate offered in settlement was inadmissible).
269

270

55 T.C.M. (CCH) 1546, 1988 T.C.M. (P-H) ¶ 88,371.

Probinsky, 55 T.C.M. (CCH) at 1550, 1988 T.C.M. (P-H) ¶ 88,371, at 1823. See also
Reytblatt v. Commissioner, 82 T.C.M. (CCH) 398, 2001 T.C.M. (RIA) ¶ 2001-209, aff’d, 2002-1
U.S.T.C. ¶ 50,467, 89 A.F.T.R.2d 2611 (2d Cir. 2002) (noting that any statement by the Appeals
Officer made during settlement negotiations would be inadmissible).

271

Commissioner,272 evidence that the taxpayer and Commissioner had settled the previous year’s
tax liability was not admissible to prove an issue in the case before it.273 In Estate of Henderson
v. Commissioner,274 although the court found that the decedent’s life insurance policy was not
includable in her gross estate, the court noted that the Commissioner’s introduction into evidence
of a settlement reached between the insurance company and the decedent’s children to establish
the insurance company’s liability and the amount of the claim was an impermissible use of an
accepted settlement as evidence.275
In Kayian v. Commissioner,276 Harry Kayian, Sr., passed away owing a tax liability
which was never paid by his estate. A portion of Kayian Sr.’s assets was transferred to Kayian,
Jr., Robert Kayian, and Nicholaus Kayian. Subsequently, Kayian, Jr., filed bankruptcy. In the
bankruptcy proceeding, the government filed a stipulation agreeing to withdraw a claim of
transferee liability against Kayian, Jr., with respect to Kayian, Sr.’s unpaid tax liability. In the
case before the Tax Court, the Commissioner had determined that Robert Kayian and Nicholaus
Kayian were liable as transferees for the unpaid tax liability of Kayian, Sr.277
The taxpayers attempted to introduce into evidence the stipulation filed in Kayian, Jr.’s
bankruptcy proceeding, arguing that it was the equivalent of a final judgment in a judicial
proceeding. The court found that the stipulation was evidence of a completed compromise

272

52 T.C.M. (CCH) 814, 1986 T.C.M. (P-H) ¶ 86,513.

Kovacevich, 52 T.C.M. (CCH) at 819, 1986 T.C.M. (P-H) ¶ 86,513, at 2357. See also
Hendricks v. Commissioner, 82 T.C.M. (CCH) 893, 896, 2001 T.C.M. (RIA) ¶ 2001-299, at
2197 (refusing to consider settlement reached in earlier years).

273

274

56 T.C.M. (CCH) 1332, 1989 T.C.M. (P-H) ¶ 89,079.

Estate of Henderson, 56 T.C.M. (CCH) at 1340, 1989 T.C.M. (P-H) ¶ 89,079, at 376. See
also Lang v. Commissioner, 79 T.C.M. (CCH) 2158, 2161 n.4, 2000 T.C.M. (RIA) ¶ 2000-188,
at 1058 n.4 (noting ruling during trial that the settlement agreement in a suit between the
taxpayer and third-party was not admissible). See also Lebaron v. Commissioner, 60 T.C.M.
(CCH) 1275, 1990 T.C.M. (P-H) ¶ 90,592. The issue before the court was whether the
taxpayer’s income should include proceeds of embezzlement or misappropriation of funds from a
decedent. The court allowed into evidence a final judgment in a lawsuit brought by the
decedent’s estate for wrongful transfer of property which reflected the fact of settlement and
transfer of property to the taxpayer, but sustained the taxpayer’s objection to the introduction of
the terms of the settlement into evidence. Lebaron, 60 T.C.M. (CCH) at 1276 n.4, 1990 T.C.M.
(RIA) ¶ 90,592, at 2914 n.4. The taxpayer did not object to the introduction of the final
judgment into evidence. Lebaron, 60 T.C.M. (CCH) at 1276, 1990 T.C.M. (P-H) ¶ 90,592, at
2914.
275

276

78 T.C.M. (CCH) 404, 1999 T.C.M. (RIA) ¶ 99,296.

277

Kayian, 78 T.C.M. (CCH) at 405-10, 1999 T.C.M. (RIA) ¶ 99,296, at 1898-1905.

which the taxpayers were attempting to use to establish the invalidity of the Commissioner’s
position that they were liable as transferees. Accordingly, the court held the stipulation was not
admissible.278
If the terms of a settlement are offered for a purpose other than to prove liability or a
claim’s validity or where it relates to a claim other than the one being litigated, they are
admissible.279 The following are examples of such purposes:
•

in considering a taxpayer’s liability under an “affected items” notice of deficiency,280 a
settlement agreement, referring to and defining the taxpayer as a partner, entered into
with the bankruptcy estate of the partnership;281

•

the fact that the parties met to discuss the liability was admissible solely to show the
taxpayer requested that the Commissioner waive the penalty for substantial
underpayment of income tax;282

•

in determining the amount of investment tax credit recapture, the amount of credit
allowed after audit of the taxpayer’s return in a prior year;283

278

Kayian, 78 T.C.M. (CCH) at 410-11, 1999 T.C.M. (RIA) ¶ 99,296, at 1905-06.

Wentz v. Commissioner, 105 T.C. 1, 5-6 (1995); Estate of Smith v. Commissioner, 82
T.C.M. (CCH) 909, 917 n.14, 2001 T.C.M. (RIA) ¶ 2001-303, at 2222 n.14.
279

Under an “affected items” notice of deficiency, adjustments are made to the taxpayer’s
return based on adjustments made to a partnership in which he is a partner. The taxpayer is not
entitled to contest any adjustments made in an affected item notice that are “partnership items”
that are required to be determined at the partnership level. Generally, the determination of
whether a taxpayer was a partner in a partnership is a partnership item that must have been
contested in the partnership proceeding.
280

Blonien v. Commissioner, 118 T.C. 541 (2002). The court noted that the documents were
introduced for the purpose of impeaching the taxpayer’s credibility and establishing that he had
agreed to be treated as a partner for certain purposes. The court also noted that, because the issue
of whether the taxpayer was a partner in the partnership was not properly before it, the
documents were irrelevant.
281

Gallade v. Commissioner, 106 T.C. 355, 360 (1996). The Commissioner took the position
that the taxpayer was required to request a waiver of the addition to tax. In the absence of such a
request, no waiver would be allowed. The court held that a taxpayer is not required to request a
waiver, and, even if such a requirement did exist, the taxpayer’s representative had effectively
made such a request. Id. at 369.
282

Clausman v. Commissioner, 57 T.C.M. (CCH) 17, 24-25, 1989 T.C.M. (P-H) ¶ 89,147, at
711. The court noted that it considered only the amount of credit that the taxpayer had been
allowed after audit and not the substantive positions taken by the parties in reaching the
settlement. Id.
283

•

in determining whether the decedent owned certain stock at the time of her death, a letter
and agreement regarding the settlement of the estate of her sister, with whom the
decedent had jointly owned property;284

•

in potentially determining whether the Commissioner violated a settlement agreement
between a company providing insurance to the taxpayer and the Commissioner, the
settlement agreement;285

•

in determining whether a payment received by the taxpayers was excludable from income
as compensation for personal injuries, a letter from the attorney representing milk
producers, who included the taxpayers, to the defendants’ attorney regarding an offer of
settlement because it showed other circumstances surrounding the negotiations for
settlement of the lawsuit;286

•

in addressing the taxpayer’s motion to compel the Commissioner to produce certain
Appeals Supporting Statements, where the issue before the court would be whether the
taxpayers were entitled to use a method of accounting, the court found that the settlement
could carry independent legal significance in that it could establish whether the
Commissioner had consented to the change in method of accounting;287

•

in determining the proper tax treatment of the transfer of property required to be
transferred pursuant to an agreement between the taxpayer and a third party, the

Estate of Davenport v. Commissioner, 74 T.C.M. (CCH) 405, 406, 1997 T.C.M. (RIA) ¶
97,390, at 2485-86, aff’d, 184 F.3d 1176 (10th Cir. 1999). The documents were introduced to
show how much stock was included in her sister’s estate for tax purposes, that the Commissioner
had conceded that the decedent and her sister’s estate jointly owned the stock, and that a
fiduciary of her sister’s estate was the personal representative of the decedent’s estate. The
documents were not offered to show liability for a claim against the sister’s estate or to show the
invalidity of such a claim. Id.
284

Amerco v. Commissioner, 96 T.C. 18, 44 (1991), aff’d, 979 F.2d 162 (9th Cir. 1992). The
court held that the evidence was not introduced to prove liability for or invalidity of a claim, but
to allow the court to determine if the settlement was relevant to the issue before it and to
determine if the Commissioner had violated the settlement agreement. Id.

285

Knevelbaard v. Commissioner, 74 T.C.M. (CCH) 161, 167, 1997 T.C.M. (RIA) ¶ 97,330, at
2195. The letter was not admitted to show liability for or invalidity of the claim. Id.
286

Hosp. Corp. of Am. v. Commissioner, 67 T.C.M. (CCH) 2369, 2373, 1994 T.C.M. (RIA) ¶
94,100, at 491. The settlement agreement was not admissible to prove validity or invalidity of a
claim. Id.
287

agreement was admissible for the limited purpose of showing the terms of the parties’
settlement;288
•

evidence presented in the course of an arbitration proceeding was admissible for purposes
of showing inconsistencies in testimony of certain witnesses and the beliefs of the parties
as to ownership of certain properties (which was not contested in the arbitration
proceeding);289 and

•

in determining whether taxpayers realized income on the purchase of life insurance
followed by the return of the premium paid, the plea agreement between the insurance
agent and the State of North Dakota and consent order between the insurance agent and
the North Dakota Commissioner of Insurance were admissible to show the insurance
agent’s relationship to the insurance companies.290

When the fact and amount of a settlement are not confidential and may be relevant to the
claim, the settlement may be admitted. In Estate of Lennon v. Commissioner,291 the court held
that the inadmissibility of the decedent’s claim against a third party under Rule 408 was lost
when the fact and amount of settlement were reported on the decedent’s estate tax return.
Because the court concluded that the amount of the settlement was relevant to the valuation of a
judgment, evidence pertaining to the settlement of the lawsuit and claim for damages was
admitted into evidence.292
To the extent that evidence exists independently of settlement negotiations, the evidence
is not inadmissible merely because it was presented during negotiations for settlement of the
case. In Hulter v. Commissioner,293 the taxpayer hired a real estate expert and appraiser to
prepare a report pertaining to valuation and ownership of specific parcels of property.294 The

Moore v. Commissioner, 46 T.C.M. (CCH) 473, 476, 1983 T.C.M. (P-H) ¶ 83,352, at 1414.
The document was not offered to prove the liability of the taxpayers. Id.
288

LaFargue v. Commissioner, 51 T.C.M. (CCH) 190, 224-25, 1985 T.C.M. (P-H) ¶ 85,630, at
2837. The court also determined that the evidence was otherwise discoverable. Id.
289

Wentz v. Commissioner, 105 T.C. 1, 5-7 (1995). The documents were not offered with
respect to any claim against the life insurance agents nor the validity of the underlying claim. Id.
290

291

62 T.C.M. (CCH) 326, 1991 T.C.M. (P-H) ¶ 91,360.

Estate of Lennon, 62 T.C.M. (CCH) at 328, 1991 T.C.M. (P-H) ¶ 91,360, at 1809-10. The
court reached this result regardless of the fact that confidentiality is not a requirement for
exclusion of a settlement under Rule 408. Id.
292

293

83 T.C. 663 (1984).

294

Id.

report was submitted to both parties during the course of settlement negotiations.295 When no
settlement could be reached, the taxpayer stated that he would use the report during trial of the
case.296 The Commissioner indicated that he would object to the introduction of the report on the
grounds that the report was submitted to the Commissioner during settlement negotiations and,
accordingly, was evidence of conduct or statements made in compromise of negotiations.297 The
taxpayer filed a motion in limine, requesting a ruling on the admissibility of the report.298
The purpose of the Rule is to encourage settlements;299 parties are more willing to speak
openly about the strengths and weaknesses of their case if admissions of weakness cannot be
used against them at trial.300 Accordingly, the Rule prohibits one party from using material
against the party who submitted it for settlement purposes, but does not prohibit the party who
submitted the material from using it during trial.301 In sum, the Rule does not prohibit the
introduction of evidence offered during settlement negotiations which existed independent of the
settlement negotiations.302 Accordingly, the taxpayer’s expert witness report was not
inadmissible under Rule 408.303
Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements
Except as otherwise provided in this rule, evidence of the following is not, in any
civil or criminal proceeding, admissible against the defendant who made the plea
or was a participant in the plea discussions:
(1) a plea of guilty which was later withdrawn;
(2) a plea of nolo contendere;
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Id.

296

Id.

297

Id. at 663-64.

298

Hulter, 83 T.C. 663, 663 (1984).

299

See Wentz v. Commissioner, 105 T.C. 1, 5 (1995).

300

See Hulter, 83 T.C. 663, 665 (1984).

301

Id.

302

Id. at 665-66.

Id. at 666. See also LaFargue v. Commissioner, 51 T.C.M. (CCH) 190, 224, 1985 T.C.M.
(P-H) ¶ 85,630, at 2836 (finding that evidence produced in an arbitration proceeding was
otherwise discoverable and was not offered to prove a liability for or invalidity of the claim or its
amount and that, therefore, the evidence was not inadmissible).
303

(3) any statement made in the course of any proceedings under Rule 11 of the
Federal Rules of Criminal Procedure or comparable state procedure regarding
either of the foregoing pleas; or
(4) any statement made in the course of plea discussions with an attorney for the
prosecuting authority which do not result in a plea of guilty or which result in a
plea of guilty later withdrawn.
However, such a statement is admissible (i) in any proceeding wherein another
statement made in the course of the same plea or plea discussions has been
introduced and the statement ought in fairness be considered contemporaneously
with it, or (ii) in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record and in the
presence of counsel.
Generally, a plea of nolo contendere is inadmissible in a civil proceeding.304 In Cooper v.
Commissioner,305 evidence of a plea of nolo contendere was not admissible to establish that the
total amount the taxpayer stole was less than that set forth in the statutory notice of deficiency.306
However, a conviction based on a plea of nolo contendere is admissible for impeachment
purposes.307
VI. PRIVILEGES
Rule 501. General Rule
Except as otherwise required by the Constitution of the United States or provided
by Act of Congress or in rules prescribed by the Supreme Court pursuant to
statutory authority, the privilege of a witness, person, government, State, or
See Tregre v. Commissioner, 71 T.C.M. (CCH) 3098, 3102 n.5, 1996 T.C.M. (RIA) ¶
96,243, at 1753 n.5, aff’d, 129 F.3d 609 (5th Cir. 1997) (pleading nolo contendere to criminal tax
evasion did not estop the taxpayer from challenging the civil penalties).
304

305

61 T.C.M. (CCH) 2250, 1991 T.C.M. (P-H) ¶ 91,138.

306

Cooper, 61 T.C.M. (CCH) at 2253-54, 1991 T.C.M. (P-H) ¶ 91,138, at 655.

See Sporck v. Commissioner, 37 T.C.M. (CCH) 378, 385 n.4, 1978 T.C.M. (P-H) ¶ 78,079,
at 384 n.4 (admitting certified copy of the taxpayer’s conviction, upon a plea of nolo contendere,
for income tax evasion for the limited purpose of impeachment, but noted it may not be
admissible even for such limited purposes); Riddle v. Commissioner, 35 T.C.M. (CCH) 876,
879-80, 1976 T.C.M. (P-H) ¶ 76,205, at 869 (taxpayer’s conviction, upon a plea of nolo
contendere, for income tax evasion was admissible for the limited purposes of impeachment). A
conviction of a felony or misdemeanor involving dishonesty or a false statement based on a plea
of nolo contendere may be used to impeach the party making the plea. See JACK B. WEINSTEIN
& MARGARET A. BERGER, WEINSTEIN’S FEDERAL EVIDENCE 410.06[4] (Joseph M. McLaughlin
ed., 2d ed. 1998).
307

political subdivision thereof shall be governed by the principles of the common
law as they may be interpreted by the courts of the United States in the light of
reason and experience. However, in civil actions and proceedings, with respect to
an element of a claim or defense as to which State law supplies the rule of
decision, the privilege of a witness, person, government, State, or political
subdivision thereof shall be determined in accordance with State law.
Only those privileges recognized in civil proceedings are available to the parties in a Tax
Court case.308 Privileges are strictly construed.309
To claim a privilege, either:
•

Or
•

Prepare a privilege log setting forth:
o
A brief description or summary of the contents of the document or
communication for which the privilege is claimed;
o
Date the document was prepared;
o
Name of the person who prepared the document;
o
Person to whom the document was directed or for whom it was
prepared;
o
Purpose for preparing the document or communication;
o
Privilege asserted for the document or communication; and
o
How the document or communication satisfies the asserted
privilege.
Offer to produce the documents for an in camera inspection by the court.

See Ryan v. Commissioner, 67 T.C. 212, 219 (1976), aff’d, 568 F.2d 531 (7th Cir. 1977)
(denying claim of marital privilege against adverse spousal testimony).

308

See United States v. Nixon, 418 U.S. 683, 709-10 (1974); Fu Inv. Co. v. Commissioner, 104
T.C. 408, 415 (1995); Estate of Halas v. Commissioner, 94 T.C. 570, 576 (1990).
309

Testimonial Privilege
The testimonial privilege is available only if the proposed witness was previously
engaged in a confidential relationship with the person or entity who seeks the privilege’s
protection.310 There are four requisites for finding that a privileged relationship exists:
1.
2.
3.
4.

The communications must originate in a confidence that they will not be disclosed;
The element of confidentiality must be essential to the full and satisfactory maintenance
of the relation between the parties;
The relation must be one which in the opinion of the community ought to be sedulously
fostered; and
The injury that would inure to the relation by the disclosure of the communications must
be greater than the benefit thereby gained for the correct disposal of litigation.311

Based upon the above four-pronged test, the Tax Court concluded that no testimonial
privilege exists between appraisers and their clients.312
Informer Privilege
The government has the privilege of not disclosing the identity of those who furnish
information of violations of law to law enforcement officials.313 The purpose of the privilege is
to further and protect the public interest in effective law enforcement.314
If the contents of a communication will not reveal the identity of an informer, the
contents are not privileged.315 Similarly, if the identity of the informer has been disclosed to
those who would resent the communication, the privilege is inapplicable.316 The privilege can be
overcome when disclosure of the identity or communications with the informer are relevant and
helpful in the defense of the party or are essential to a fair determination of the case.317 The
310

See Estate of Halas, 94 T.C. at 575-76.

Id. at 576 (citing JOHN HENRY WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 2285
(McNaughton rev. 1961)). See also Jaffee v. Redmond, 518 U.S. 1, 9-13 (1996) (setting forth
factors necessary for testimonial privilege).
311

312

See Estate of Halas, 94 T.C. at 576-79.

See Roviaro v. United States, 353 U.S. 53, 59 (1957); Weimerskirch v. Commissioner, 67
T.C. 672, 676-77 (1977), rev’d, 596 F.2d 358 (9th Cir. 1979).
313

314

See Roviaro, 353 U.S. at 59.

315

See Weimerskirch, 67 T.C. at 676 (quoting Roviaro, 353 U.S. at 60).

316

See Roviaro, 353 U.S. at 60; Weimerskirch, 67 T.C. at 676.

317

See Weimerskirch, 67 T.C. at 676 (quoting Roviaro, 353 U.S. at 60-61).

court will look at the facts and circumstances of each case and balance “the public interest in
protecting the flow of information against the individual’s right to prepare his case.”318
In Weimerskirch v. Commissioner,319 based in part on information received from
confidential informers, the Commissioner determined that the taxpayer had unreported
income.320 The taxpayer claimed that the court’s refusal to order the Commissioner to disclose
the names of the confidential informers deprived him of a fair trial.321 After conducting an in
camera inspection of the informers’ statements, the court concluded that the statements would
not aid the taxpayer “and that they would necessarily reveal the identity of the informers.”322
The public interest in protecting the identity of the informers outweighed any interest of the
taxpayer in knowing their identities.323 Accordingly, the court refused to order disclosure of the
identity of the informers.324
Marital Privilege
Communications between spouses, which were privately made, generally are assumed to
have been intended to be confidential. As such, they are privileged.325 The privilege vests in the
witness-spouse, but the taxpayer retains the privilege to foreclose testimony regarding
confidential marital communications.326 If the communication, because of its nature or the
circumstances under which it was made, was not intended to be confidential, it is not a privileged
communication.327
Confidential communications privately made between spouses are privileged.

Roviaro, 353 U.S. at 62; Weimerskirch, 67 T.C. at 676; Murphy v. Commissioner, 34
T.C.M. (CCH) 453, 457, 1975 T.C.M. (RIA) ¶ 75,088, at 451 (taxpayer was unable to establish a
need for information concerning the informant).

318

319

67 T.C. 672 (1977), rev’d, 596 F.2d 358 (9th Cir. 1979).

320

Weimerskirch, 67 T.C. at 673-74.

321

Id. at 675.

322

Id. at 677.

323

Id.

324

Id. at 678.

325

See Blau v. United States, 340 U.S. 332 (1951); Wolfle v. United States, 291 U.S. 7 (1934).

326

Trammel v. United States, 445 U.S. 40, 53 (1980).

327

Wolfle, 291 U.S. at 14-15.

Under the adverse testimonial privilege, testimony by one spouse that may adversely
affect the interest of the other was precluded. However, this privilege no longer is available.328
Rather, a witness-spouse has a privilege of refusing or agreeing to testify adversely.329 The
witness-spouse may neither be compelled to testify nor foreclosed from testifying adversely.330
Psychiatrist-Patient Privilege
In Wisconsin Psychiatric Services, Ltd. v. Commissioner,331 one of the issues before the
court was whether the taxpayer-psychiatrist could claim a home office deduction. The
Commissioner argued that the taxpayer was required to make available his appointment books,
including the names of his patients. The Commissioner could then contact some of the patients
to verify use of the residence as a home office.332 In support of his position, the Commissioner
issued to the taxpayer a subpoena duces tecum, directing that the taxpayer bring his patient
appointment records to trial. The taxpayer moved to quash the subpoena, arguing that the names
of his patients were protected by the psychiatrist-patient relationship.333 The court balanced the
Commissioner’s stated need for the appointment books, including the patient names, with the
taxpayer’s desire to protect the confidentiality of his patients. It held that, given the taxpayer’s
and secretary’s credible testimony as to use of the home as an office, the confidentiality of the
psychiatrist-patient relationship outweighed the Commissioner’s need for access to the names of
the patients.334 In reaching its holding, the Court noted:
Even in our modern society, the decision to go to a psychiatrist is a personal and
often difficult choice for a patient to make. We believe that there should be no
social stigma attached to seeking the assistance of a psychiatrist, and in fact that
there should be great respect for individuals who can recognize that they may
have problems and who have the courage to seek help. Nonetheless, we would be
shortsighted if we did not recognize that some people still view psychiatric
patients as somehow “tainted” by their visits to appropriate medical specialists.
Unfortunately, public knowledge of a patient’s psychiatric care could have a
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Trammel, 445 U.S. at 53 (1980).

329

Id.

330

Id. See also Ryan v. Commissioner, 67 T.C. 212, 218-20 (1976).

331

76 T.C. 839 (1981).

332

Id. at 844-45.

333

Id. at 845.

334

Id. at 845-46.

detrimental impact on such patient’s business and/or personal affairs and might
even hinder the progress made in therapy by such patient.335
Fifth Amendment
The Fifth Amendment336 to the Constitution of the United States protects an accused
taxpayer, or a taxpayer facing possible criminal prosecution, from being compelled to testify
against himself or provide evidence needed to prosecute the taxpayer for a crime.337 The
protection may be invoked whenever a taxpayer reasonably believes his testimony could “furnish
a link in the chain of evidence needed to prosecute him for a crime.”338 The Fifth Amendment
privilege protects a taxpayer from responding to discovery or from testifying in the Tax Court.339
The Fifth Amendment protects a taxpayer facing possible criminal prosecution
from testifying against himself or providing evidence needed to prosecute him for
a crime.
The privilege only protects an accused, or a taxpayer facing possible criminal
prosecution, from being compelled to provide evidence of a testimonial or communicative
nature.340 The privilege can only be claimed on a selective basis in response to particular

335

Id. See also Jaffee v. Redmond, 116 S. Ct. 1923 (1996).

336

The Fifth Amendment provides:
No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offense to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use without just
compensation.

U.S. CONST. amend. V.
See Kastigar v. United States, 406 U.S. 441, 444-45 (1972); Hoffman v. United States, 341
U.S. 479, 486 (1951); Dellacroce v. Commissioner, 83 T.C. 269, 278 (1984).
337

Acock, Schlegel Architects, Inc. v. Commissioner, 97 T.C. 352, 358 (1991) (quoting
Hoffman, 341 U.S. at 486); Petzoldt v. Commissioner, 92 T.C. 661, 684 (1984).
338

339

Petzoldt, 92 T.C. at 684.

340

Schmerber v. California, 384 U.S. 757, 761 (1966).

questions or requests for records.341 The taxpayer must show a “real and appreciable danger of
self-incrimination.”342 The danger must be real, not remote or speculative.343
If the material is not incriminating on its face, a blanket refusal to answer is
insufficient.344 When the danger is not readily apparent from the implications of the question
asked or the circumstances surrounding the inquiry, the burden of establishing such danger is on
the taxpayer.345 The taxpayer must provide the court with sufficient information to enable it to
evaluate and protect his interests.346 The determination of whether the information is
incriminating must be made by the court, not the taxpayer.347
The taxpayer has no protection under the Fifth Amendment from giving testimony that
will show his liability for civil fraud unless he can show such testimony might tend to subject
him to criminal charges.348 Specifically, if the taxpayer has been acquitted of criminal charges,
or otherwise will no longer be subjected to criminal charges, he does not have a Fifth
Amendment privilege against self-incrimination from giving testimony in the civil case.349
In Edwards v. Commissioner,350 the taxpayers filed income tax returns that contained
“Fifth Amendment” notations, rather than the numbers necessary to compute their income tax
341

Rechtzigel v. Commissioner, 79 T.C. 132, 138 (1982), aff’d, 703 F.2d 1063 (8th Cir. 1983).

342

Davis v. Commissioner, 81 T.C. 806, 812-13 (1983), aff’d, 767 F.2d 931 (9th Cir. 1985).

See Zicarelli v. New Jersey State Comm’n of Investigation, 406 U.S. 472, 478 (1972);
Hoffman v. United States, 341 U.S. 479, 486 (1951); Stubbs v. Commissioner, 797 F.2d 936,
938 n.2 (11th Cir. 1986); McCoy v. Commissioner, 696 F.2d 1234, 1236 (9th Cir. 1983), aff’g 76
T.C. 1027 (1981); Petzoldt v. Commissioner, 92 T.C. 661, 684 (1989).
343

See Moore v. Commissioner, 722 F.2d 193, 195 (5th Cir. 1984), aff’g 45 T.C.M. (CCH) 507,
1983 T.C.M. (P-H) ¶ 83,020; Rechtzigel v. Commissioner, 703 F.2d 1063 (8th Cir. 1983), aff’g
79 T.C. 132 (1982); McCoy, 696 F.2d at 1236.
344
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Acock, Schlegel Architects, Inc. v. Commissioner, 97 T.C. 352, 358 (1991).

346

Rechtzigel, 79 T.C. at 137.

See Hoffman, 341 U.S. at 486; Acock, Schlegel Architects, Inc., 97 T.C. at 358. See also
Dellacroce v. Commissioner, 83 T.C. 269, 279 (1984) (based on facts of the case, holding that
the court would not compel the taxpayer to testify at trial, and would not dismiss the case based
on such refusal, because it could not conclude that the responses would not have led to a criminal
conviction or furnish a link in the chain of evidence that could lead to prosecution).

347

348

Brod v. Commissioner, 65 T.C. 948, 955 (1976).

349

Spear v. Commissioner, 91 T.C. 984, 995 (1988); Brod, 65 T.C. at 955.

350

680 F.2d 1268 (9th Cir. 1982).

liability. For the years at issue, the Commissioner determined that the taxpayers received
unreported income from their auto repair business.351 To determine their income tax liability, the
Commissioner adjusted the figures reported on an earlier income tax return by the percentage
increase in the Consumer Price Index.352 At trial, the taxpayers refused to produce the books and
records of their auto repair business, and the case was dismissed for failure to properly
prosecute.353 On appeal, the taxpayers argued that the dismissal of their case violated their Fifth
Amendment privilege against self-incrimination. The Ninth Circuit stated:
To invoke the fifth amendment privilege, the taxpayer must be faced with
substantial hazards of self-incrimination that are real and appreciable, and must
have reasonable cause to apprehend such danger. United States v. Neff, 615 F.2d
1235, 1239 (9th Cir.), cert. denied, 447 U.S. 925, 100 S.Ct. 3018, 65 L.Ed.2d
1117 (1980). Appellants steadfastly assert that they have engaged in no criminal
activity relating to their auto repair business, nor is any criminal investigation
pending. Their fifth amendment claim merely rests on a generalized fear that if
forced to turn over their business records, they somehow would be more likely to
have criminal charges brought against them for tax evasion. Because there is no
indication that production of their records would reveal criminal activity in their
auto repair business and because the fifth amendment privilege may not itself be
used as a method of evading payment of lawful taxes, United States v. Carlson,
617 F.2d 518, 523 (9th Cir.) cert. denied, 449 U.S. 1010, 101 S.Ct. 564, 66
L.Ed.2d 468 (1980), we reject appellant’s fifth amendment claim as frivolous.354
The Fifth Amendment privilege applies only to individuals, not partnerships or
corporations.355 In Gordon v. Commissioner,356 special agents from the Criminal Investigation
Division of the IRS raided the taxpayer’s gambling establishment and seized records maintained
by a partnership in which the taxpayer was a partner.357 The court held that, because the records
were property of the partnership, which conducted a well-established and regular business, use of
them at trial did not violate the taxpayer’s Fifth Amendment rights.358
351

Id. at 1269

352

Id. at 1270.

Id. at 1269
Edwards, 680 F.2d at 1270. See also Moore v. Commissioner, 722 F.2d 193, 195 (5th Cir.
1984), aff’g 45 T.C.M. (CCH) 507, 1983 T.C.M. (P-H) ¶ 83,020; Steinbrecher v. Commissioner,
712 F.2d 195, 197-98 (5th Cir. 1983).
353
354
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See Gordon v. Commissioner, 63 T.C. 51, 69-70 (1974).
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63 T.C. 51 (1974).

357

Id. at 59-60.

358

Id. at 70-71.

The privilege does not prevent the accused from testifying, and the privilege may be
waived.359 In Acock, Schlegel Architects, Inc. v. Commissioner,360 the taxpayer’s accountant
prepared the taxpayer’s income tax returns for the years at issue.361 During the audit, the case
was referred to the Criminal Investigation Division, and the accountant terminated his
representation of the taxpayer.362 Two years later, the accountant gave the Criminal
Investigation Division an affidavit concerning the taxpayer’s records and tax returns. Shortly
after he provided the affidavit, the accountant was notified that he was the target of a criminal
investigation.363 In preparation for trial, the taxpayer requested a copy of the affidavit from the
accountant. When the accountant refused to provide a copy of the affidavit, the taxpayer filed a
motion to compel.364
One issue before the court was whether the Fifth Amendment protected the accountant
from having to provide the taxpayer with a copy of the affidavit.365 The court held that, because
the accountant was not forced to execute the affidavit but did so voluntarily, he waived any claim
to the Fifth Amendment that he may have possessed with respect to the contents of the
affidavit.366 In addition, providing a copy of the affidavit to the taxpayer did not place the
accountant in any further jeopardy of criminal prosecution than he already was, as the
information in the affidavit was already in the hands of the government.367 Finally, the
possibility that the majority shareholder of the taxpayer would use the affidavit in preparing his
own defense, further implicating the accountant, was not a sufficiently concrete danger so as to
permit the protection of the Fifth Amendment to be invoked.368
The Fifth Amendment privilege does not apply if the taxpayer is not compelled to do
anything. For example, if statements have already been made, even though a threat of criminal
prosecution still exists, a decision to admit them does not compel testimony and, therefore, the
359

See Raffel v. United States, 271 U.S. 494, 496-97 (1926).
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97 T.C. 352 (1991).

361

Id. at 354.
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Id.
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Id.
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Id. at 355-56.
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Id. at 357.
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97 T.C. 352, 359-60 (1991).

367

Id.

368

Id. at 359.

statements are not protected by the Fifth Amendment.369 In Meister v. Commissioner, the
taxpayer’s documents were obtained from a third party.370 The court held that the information
was not obtained in violation of the taxpayer’s rights because the taxpayer was not compelled to
do anything.371 Except for cases appealable to the Seventh Circuit, if the testimony or
documents were originally unconstitutionally obtained, the testimony or documents will not be
excluded unless the taxpayer can establish the testimony or documents might subject him to
criminal charges.372 Finally, the privilege does not apply to relieve a taxpayer from filing a
return reporting his income.373
A valid assertion of the privilege against self-incrimination is not a substitute for
evidence needed to meet a burden of production.374
A valid assertion of the privilege against self-incrimination, however, is not a
“substitute for evidence that would assist in meeting a burden of production,” for
to adopt such a view “would convert the privilege from the shield against
compulsory self-incrimination which it was intended to be into a sword whereby a
claimant asserting the privilege would be freed from adducing proof in support of
a burden which would otherwise have been his.”375
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Harper v. Commissioner, 54 T.C. 1121, 1138 (1970), acq. 1971-2 C.B. 2.
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Meister v. Commissioner, 60 T.C. 286, 289-90 (1973), aff’d, 504 F.2d 505 (3d Cir. 1974).
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See Meister, 60 T.C. at 292-93. See also Couch v. United States, 409 U.S. 322 (1973).

See Brod v. Commissioner, 65 T.C. 948, 952 (1976); Harper v. Commissioner, 54 T.C. 1121
(1970), acq. 1971-2 C.B. 2. Compare Romanelli v. Commissioner, 466 F.2d 872, 878-79 (7th
Cir. 1972) (holding that the Commissioner was not entitled to use statements in a civil
proceeding if the statements could not be used in a criminal proceeding because they had been
obtained in violation of the taxpayer’s constitutional rights), rev’g and remanding 54 T.C. 1448
(1970).
372

See White v. Commissioner, 72 T.C. 1126, 1130 (1979); Cupp v. Commissioner, 65 T.C. 68,
79-80 (1975), aff’d, 559 F.2d 1207 (3d Cir. 1977). See also United States v. Sullivan, 274 U.S.
259 (1927).
373

See United States v. Rylander, 460 U.S. 752, 758 (1983); Petzoldt v. Commissioner, 92 T.C.
661, 684-85 (1989); Traficant v. Commissioner, 89 T.C. 501, 504 (1987), aff’d, 884 F.2d 258
(6th Cir. 1989); Coulter v. Commissioner, 82 T.C. 580, 582 (1984).
374

Petzoldt, 92 T.C. at 684 (1989) (quoting United States v. Rylander, 460 U.S. 752, 758
(1983)). Because the Commissioner introduced sufficient other evidence linking the taxpayer to
illegal income, the court did not need to draw any negative inference from the taxpayer’s
assertion of his Fifth Amendment privilege to find such a link. Id. at 686. See also Steinbrecher
v. Commissioner, 712 F.2d 195, 198 (5th Cir. 1983).
375

In addition, the court may draw a negative inference from the party’s invocation of his
Fifth Amendment right if there is some independent probative evidence offered against the party
refusing to testify.376 In Dellacroce v. Commissioner,377 the Commissioner introduced no
admissible probative evidence against the taxpayer. Thus, the court declined to draw a negative
inference, entitled to probative weight, from the taxpayer’s Fifth Amendment claims.378
If the taxpayer does assert his privilege, the court may restrict his ability to introduce
evidence with respect to matters over which he has asserted the privilege.379 In Traficant v.
Commissioner,380 the taxpayer asserted his Fifth Amendment privilege against self-incrimination
in response to interrogatories of the Commissioner asking if tape-recordings of meetings
involving the taxpayer and other individuals accurately reflected conversations that took place.
Because the taxpayer was the only witness who could explain the meaning and substance of his
statements on the tapes, he was not permitted to construct his explanation indirectly through
others while avoiding examination under oath on the same matter. The taxpayer was prohibited
from introducing any testimony or other evidence with respect to the statements on the tapes.381
He was also prohibited from cross-examining the Commissioner’s witnesses about the content of
specific statements on the tapes.382
Attorney-Client Privilege
The purpose of the attorney-client privilege is to—
encourage full and frank communications between attorneys and their clients and
thereby promote broader public interests in the observance of law and
administration of justice. The privilege recognizes that sound legal advice or

See Baxter v. Palmigiano, 425 U.S. 308, 316-20 (1976). See also Petzoldt, 92 T.C. at 685;
Traficant, 89 T.C. at 504.

376

377

83 T.C. 269 (1984).

Id. at 284-86. See also Petzoldt, 92 T.C. at 684-85 (because the Commissioner introduced
sufficient other evidence linking the taxpayer to illegal income, the court did not need to draw
any negative inference from the taxpayer’s assertion of his Fifth Amendment privilege to find
such a link).

378

379

See Traficant, 89 T.C. at 502.

380

89 T.C. 501 (1987), aff’d, 884 F.2d 258 (6th Cir. 1989).

381

Id. at 502-03.

382

Id. at 503-04 (the Commissioner’s witnesses testified as to the authenticity of the tapes).

advocacy serves public ends and that such advice or advocacy depends upon the
lawyer’s being fully informed by the client.383
The privilege applies to communications made in confidence by a client to an attorney for
the purpose of obtaining legal advice.384 It also applies to confidential communications made by
the attorney to the client if such communications contain legal advice385 or reveal confidential
information on which the client sought advice.386

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). See also, Karme v. Commissioner,
73 T.C. 1163, 1182 (1980), aff’d, 673 F.2d 1062 (9th Cir. 1982); Brittingham v. Commissioner,
57 T.C. 91, 96 (1971), acq. 1971-2 C.B. 2.

383

See Brittingham, 57 T.C. at 96 (communication made to an attorney for the purpose of the
attorney’s providing the information to the state taxing authorities was not made in confidence
and, thus, was not protected by the privilege). See also Ronald A. Stein, Preserving Client
Confidences and Work Product Privacy, 1996 TAX NOTES TODAY 172-70 (Sept. 3, 1996). For a
discussion of the role of “confidentiality” in the attorney-client privilege, see Paul R. Rice, A Bad
Idea Dying Hard: A Reply to Professor Leslie’s Defense of the Indefensible, 2001 WIS. L. REV.
187; Melanie Leslie, The Cost of Confidentiality and the Purpose of Privilege, 2000 WIS. L. REV.
31; Paul R. Rice, The Attorney-Client Privilege: The Eroding Concept of Confidentiality Should
be Abolished, 47 DUKE L.J. 853, 868 (1998).
384

See Ford v. Commissioner, 62 T.C.M. (CCH) 293, 300-01, 1991 T.C.M. (P-H) ¶ 91,354, at
1782 (the attorney-client privilege does not apply to business advice).
385

See Upjohn Co., 449 U.S. at 390-91; Johnston v. Commissioner, 119 T.C. 27, 34 (2002);
Bernardo v. Commissioner, 104 T.C. 677, 682 (1995); Karme, 73 T.C. at 1183 (information
prepared by the attorney did not reveal confidential communications of the taxpayer).
386

The court has often cited Wigmore’s general statement of attorney-client
privilege:
1. Where legal advice of any kind is sought;
2. from a professional legal adviser in this capacity as such;
3. the communications relating to that purpose;
4. made in confidence;
5. by the client;
6. are at his instance permanently protected;
7. from disclosure by himself or by the legal adviser;
8. except the protection may be waived.
No negative inference is to be drawn as a result of a taxpayer’s assertion of the attorneyclient privilege.387 The attorney-client privilege does not apply to the following:
•
•
•
•

387

The underlying facts;388
Business or other non-legal advice given by the attorney;389
Information received from third parties;390
Information given to the attorney which the attorney is expected to disclose to a third
party.391 For example, if materials are provided by a taxpayer to his attorney for tax
preparation purposes and the materials are disclosed to the Service in the taxpayer’s
return, the taxpayer has waived the attorney-client privilege as to such information;392
and
See Furstenberg v. Commissioner, 83 T.C. 755, 780 n.17 (1984).

See Upjohn Co., 449 U.S. at 395-96. See also Saba P’ship v. Commissioner, 78 T.C.M.
(CCH) 684, 711-12, 1999 T.C.M. (RIA) ¶ 99,359, at 2264, vacated and remanded, 273 F.3d
1135 (D.C. Cir. 2001).
388

See Zaentz v. Commissioner, 73 T.C. 469, 475 (1979); Smith v. Commissioner, 31 T.C. 1, 8
(1958), acq. 1959-2 C.B. 7 (attorney who prepared the taxpayers’ income tax returns was not
employed for obtaining legal advice); Gold v. Commissioner, 42 T.C.M. (CCH) 872, 875-76,
1981 T.C.M. (P-H) ¶ 81,464, at 1774 (purchasing of Treasury bills or notes for a third party does
not constitute legal services).
389

See McKay v. Commissioner, 89 T.C. 1063, 1070-71 n.9 (1987), aff’d, 806 F.2d 1237 (9th
Cir. 1989); Karme v. Commissioner, 73 T.C. 1163, 1183 (1980), aff’d, 673 F.2d 1062 (9th Cir.
1982).

390

See Mikelberg v. Commissioner, 23 T.C. 342, 351 n.1 (1954), aff’d, 234 F.2d 34 (3d Cir.
1956).
391

See Bernardo v. Commissioner, 104 T.C. 677, 686-87 (1995) (by attaching an appraisal to
the tax return, the taxpayer waived his privilege for a letter from his attorney to the appraiser and
a draft of the appraisal).
392

The identity of a client or the fact that an individual has become a client.393

•

In addition, the privilege cannot be used to stop an audit.394
The attorney-client privilege applies whether the client is an individual or a
corporation.395 The privilege is available for in-house counsel the same as for outside
attorneys.396 The attorney-client privilege existing between a corporate client and its attorneys
extends to both present and former corporate employees.397
If an attorney employs someone to assist him in providing legal services, the privilege
extends to communications with that person.398 However, the privilege applies only to material
obtained by or at the direction of an attorney.399 If a document was already in existence or was
prepared without reference to obtaining legal advice, it is not protected.400 In Branerton Corp. v.
Commissioner, because the documents were not the work product of an attorney for the
government, a district conferee, appellate conferee, and memoranda of conference
reports were not protected by the attorney-client privilege.401
To bring an accountant under the attorney-client privilege, an attorney should use
a Kovel agreement and retain the accountant to assist the attorney in providing
legal advice. See United States v. Kovel, 296 F.2d 918 (2d Cir. 1961).

See Mauch v. Commissioner, 113 F.2d 555, 556 (3d Cir. 1940), aff’g 35 B.T.A. 617 (1937);
Gold v. Commissioner, 42 T.C.M. (CCH) 872, 875-76, 1981 T.C.M. (P-H) ¶ 81,464, at 1775.

393

See Gold, 42 T.C.M. (CCH) at 875-76, 1981 T.C.M. (P-H) ¶ 81,464, at 1774-75 (taxpayer
refused to disclose the names of his clients). See also Mauch, 113 F.2d at 556 (court held the
privilege did not apply when the attorney-taxpayer refused to disclose the names of his clients
and alleged bank accounts were being held on behalf of the unnamed clients).
394

See Upjohn Co. v. United States, 449 U.S. 383 (1981). See also Bufkin Alyse King,
Preserving the Attorney-Client Privilege in the Corporate Environment, 53 ALA. L. REV. 621,
621-32 (2002).
395

396

See Hartz Mountain Indus., Inc. v. Commissioner, 93 T.C. 521, 525 (1989).

397

See Fu Inv. Co. v. Commissioner, 104 T.C. 408, 415 (1995).

398

See Bernardo v. Commissioner, 104 T.C. 677, 683-85 (1995).

399

See Branerton Corp. v. Commissioner, 64 T.C. 191, 199 (1975).

400

Id.

401

Id.

The party asserting the privilege bears the burden of establishing that it applies.402
Blanket claims of privilege without any allegations that the production of documents requested
would reveal, directly or indirectly, confidential communications between the taxpayer and the
attorney or without any allegations that the particular documents were related to the securing of
legal advice are insufficient.403
In Fu Investment Co., Ltd. v. Commissioner,404 the Commissioner mailed letters to three
of the corporate taxpayers’ former employees, requesting an interview. The taxpayers sought
protective orders to preclude the Commissioner from engaging in ex parte communications with
the former employees.405 The court considered whether the Commissioner could engage in ex
parte communications with the taxpayers’ former employees and how to address the taxpayers’
concerns that the former employees might disclose matters subject to the attorney-client
privilege.406 The court considered Rule 4.2 of the Model Rules of Professional Conduct of the
American Bar Association407 and concluded that the Commissioner was not precluded from
engaging in ex parte communications with the taxpayers’ former employees.408 The court went
on to recognize that, while the Commissioner was not prohibited from engaging in ex parte
communications with the taxpayers’ former employees, the attorney-client privilege did exist
between the taxpayers and its former employees.409 However, in the absence of specific

See Fu Inv. Co., 104 T.C. at 415; Hartz Mountain, 93 T.C. 521, 525 (1989); Saba P’ship v.
Commissioner, 78 T.C.M. (CCH) 684, 711, 1999 T.C.M. (RIA) ¶ 99,359, at 2264, vacated and
remanded on other grounds, 273 F.3d 1135 (D.C. Cir. 2001).

402

Bernardo v. Commissioner, 104 T.C. 677, 682 (1995); Zaentz v. Commissioner, 73 T.C.
469, 475-76 (1980).
403

404

104 T.C. 408 (1995).

405

Id. at 409.

406

See id. at 410.

Rule 201(a) of the TAX COURT RULES OF PRACTICE AND PROCEDURE requires practitioners
to carry on their practice in accordance with the letter and spirit of the Model Rules of
Professional Conduct of the American Bar Association. Model Rule 4.2 now states:
In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
authorized by law to do so.
407

See Fu Inv. Co., 104 T.C. at 411-14. The court noted that the former employees were not
represented by counsel. Id. at 410, 414.
408

409

See id. at 414-15.

information regarding alleged privileged communications, the court declined to issue a protective
order.410
The privilege can be waived by voluntary disclosure or implied waiver.411 Implied
waiver may occur through the automatic waiver rule where “a party automatically waives the
privilege by asserting a claim or defense to which otherwise privileged matter is relevant;” by “a
balancing test that weighs the need for discovery against the need to protect the secrecy of the
communication;” a three-pronged test; or a “more restrictive test where waiver is effected only if
a litigant directly injects an attorney’s advice into issue.”412 A client does not waive his attorneyclient privilege by disclosing a subject he discussed with his attorney. Rather, to waive the
privilege, the client must disclose the communication with the attorney.413 An unauthorized
disclosure does not waive the privilege.414

410

Fu Inv. Co., 104 T.C. 408, 415-16 (1995).

See Bernardo v. Commissioner, 104 T.C. 677, 684, 686-87 (1995) (by attaching an appraisal
to the income tax return, the taxpayers waived the attorney-client privilege covering
correspondence with the appraiser who had been engaged by their attorney to assist in providing
legal advice to the taxpayers); Hartz Mountain Indus., Inc. v. Commissioner, 93 T.C. 521, 525
(1989). See also Ronald C. Minkoff, A Leak in the Dike: Expanding the Doctrine of Waiver of
the Attorney-Client Privilege (2002 Update), 126 PRAC. LAW INST. N.Y. 195 (Oct. 2002).
411

Johnston v. Commissioner, 119 T.C. 27, 35 (2002). In general, the court has applied the
three-pronged test. See id. at 35-40; Karme v. Commissioner, 73 T.C. 1163, 1184 (1980), aff’d,
673 F.2d 1062 (9th Cir. 1982). Section 7453 provides that the Tax Court applies the rules of
evidence applicable in non-jury trials in the U.S. District Court for the District of Columbia. It is
unclear if the Tax Court interprets this statute as requiring it to also interpret the rules consistent
with the U.S. District Court for the District of Columbia. In Johnston v. Commissioner,
discussed at text accompanying footnotes 441-48, infra the court noted that the approach it was
taking was consistent with the U.S. District Court for the District of Columbia, with the court of
appeals to which the case would be appealed, and with previous Tax Court opinions on the issue.
Johnston v. Commissioner, 119 T.C. 27, 35-36 (2002). See also Order dated August 8, 2003, in
Bradley v. Commissioner, Docket No. 19074-02, wherein the court noted that its determination
that the privilege had been waived would be the same under either the law of the U.S. District
Court for the District of Columbia or the court of appeals to which the case could be appealed.
412

See Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2085, 1992 T.C.M. (RIA) ¶
92,092, at 403 (disclosure of agenda for a meeting did not waive the privilege with respect to the
contents of the meeting).
413

See Petrie v. Commissioner, 59 T.C.M. (CCH) 275, 277, 1990 T.C.M. (P-H) ¶ 90,168, at
761 (even though documents had become publicly available and in the possession of the
taxpayer, because any disclosure was unauthorized, the privilege had not been waived). See
generally Ken M. Zeidner, Inadvertent Disclosure and the Attorney-Client Privilege: Looking to
the Work Product Doctrine for Guidance, 22 CARDOZO L. REV. 1315 (2001).
414

Voluntary disclosure to a third party implies a waiver of all communications on the same
subject.415 The privilege may be impliedly waived by affirmative actions taken by the party
claiming the privilege. Under the three-pronged test, if the following conditions are met, the
court will find implied waiver through affirmative conduct:416
1. Assertion of the privilege was a result of some affirmative act, such as filing suit, by
the asserting party;
2. Through this affirmative act, the asserting party put the protected information at issue
by making it relevant to the case; and
3. Application of the privilege would have denied the opposing party access to
information vital to his defense.
In Hartz Mountain Industries, Inc. v. Commissioner,417 a third party filed a complaint
against Hartz Mountain Industries, Inc. (“Hartz”), alleging that Hartz had committed antitrust
violations which harmed its business.418 The parties entered into a settlement agreement, with
Hartz agreeing to pay the third-party $42.5 million.419 For tax purposes, Hartz characterized the
payment as compensation for past lost income and claimed an ordinary deduction under section
162.420 The Commissioner determined that the payment should have been characterized as a
capital loss.421
Hartz filed a motion for partial summary judgment, and, in support of its motion, attached
two affidavits from its in-house counsel. One of the affidavits set forth Hartz’s internal position
in the antitrust litigation.422 Subsequently, the Commissioner requested that Hartz produce
“documents, notes and minutes of board meetings pertaining to the negotiations, and [the]
settlement agreement” of the antitrust suit.423 Hartz claimed that deposition transcripts and
summaries and other memoranda pertaining to settlement negotiations could be withheld based
on the attorney-client privilege.424 The Commissioner filed a motion to compel, alleging that
415

Bernardo, 104 T.C. at 684.

416

See Johnston, 119 T.C. at 35-36; Karme, 73 T.C. at 1184.

417

93 T.C. 521 (1989).

418

Id. at 522-23.

419

Id. at 523.

420

Id.

421

See id.

422

Id.

423

Hartz Mountain, 93 T.C. 521, 524 (1989).

424

See id.

Hartz waived the attorney-client privilege, first, by placing its intent in the antitrust settlement at
issue in the petition and, second, by submitting the affidavits of its in-house counsel that set forth
Hartz’s internal position on the issue.425 Without addressing the Commissioner’s first argument,
the court held that Hartz had waived the attorney-client privilege by placing in issue the factual
matters surrounding the antitrust payment.426
In Karme v. Commissioner,427 the taxpayers’ attorney planned a series of transactions in
which money was allegedly loaned, transferred through several foreign and domestic entities,
and eventually repaid.428 The technique was referred to as “money movement.”429 A “system
accounting” would track transactions carried out for a particular client.430 The issue before the
court was whether the transaction should be recognized so that the taxpayer could deduct an
interest payment generated as part of the money movement.431
The taxpayer argued that the system accountings and related testimony were inadmissible
because they were covered by the attorney-client privilege.432 The court found that the system
accountings contained information from third-parties and did not reveal confidential
communications of the taxpayers. As such, they were not covered by the attorney-client
privilege.433
The court went on to note that, even if the system accountings had come within the
privilege, the court would have found that the privilege had been waived. First, the taxpayer
testified regarding certain transactions included in the system accountings. By opening the door,
the taxpayer waived any claim of privilege he may have had with respect to information on other

425

See id. at 524-25.

See id. at 526. See also Bernardo, 104 T.C. 677, 686-87 (1995) (by attaching an appraisal to
the income tax return, the taxpayers waived the attorney-client privilege covering
correspondence with the appraiser who had been engaged by their attorney to assist in providing
legal advice to the taxpayers).
426

427

73 T.C. 1163 (1980), aff’d, 673 F.2d 1062 (9th Cir. 1982).

428

Id. at 1173-74.

429

Id. at 1169.

430

Id. at 1174-75.

431

Id. at 1176-77.

432

Id. at 1179.

433

Karme, 73 T.C. 1163, 1183 (1980).

transactions included in the system accountings.434 Next, the taxpayer called his attorney as a
witness to testify regarding facts learned through the attorney-client relationship. In calling his
attorney, he waived the attorney-client privilege.435 Finally, by petitioning the court and placing
the transactions set forth in the system accountings at issue, the taxpayer had impliedly waived
the attorney-client privilege.436 In conclusion, the court held that the taxpayer had impliedly
waived the privilege through his affirmative conduct.437
In Bernardo v. Commissioner,438 the Tax Court noted that a taxpayer waives the attorneyclient privilege by petitioning the court only if the party raises an issue as to its own knowledge,
intent, state of mind, or the reasonableness of its actions. The waiver is required because such
communications may be the only probative evidence of the party’s state of mind or knowledge
and it would be unfair to deny the Commissioner access to such communications.439 In that case,
because no claim had been raised that could be disproven only through the discovery of attorneyclient communications, the court held that the taxpayers had not impliedly waived the attorneyclient privilege.440
In Johnston v. Commissioner,441 the Commissioner determined a deficiency in the
taxpayers’ income tax and that the fraud penalty was applicable. In the answer, the
Commissioner set forth the facts upon which he relied in support of the fraud determination. The
Id. at 1183-84. See also Smith v. Commissioner, 31 T.C. 1, 8 (1958), acq. 1959-2 C.B. 7
(when the taxpayer testified as to information supplied to the attorney engaged to prepare his
income tax returns, and the manner in which it was supplied, he waived his privilege covering
the line of inquiry regarding the communication); Riley v. Commissioner, 43 T.C.M. (CCH) 80,
86, 1981 T.C.M. (P-H) ¶ 81,705, at 2757 (by testifying about whether she made a statement to
her attorney, a party impliedly waived any attorney-client privilege related to the
communication).

434

Karme, 73 T.C. at 1184. See also McCue v. Commissioner, 46 T.C.M. (CCH) 1450, 1461
n.10, 1983 T.C.M. (P-H) ¶ 83,580, at 2365 n.10 (interview memorandum was not covered by the
privilege where the taxpayer’s expert witness relied upon a transcript of the interview between
the taxpayer’s attorney, the taxpayer, and his wife).
435

436

Karme, 73 T.C. at 1184.

Id. at 1184-85. “Having parted the curtains to permit a glimpse of the narrow segment,
petitioners may not validly object to opening them all the way and affording the Court a view of
the segment in its context as part of the full circle.” Id. at 1185.

437

438

104 T.C. 677, 690 (1995).

439

Id. at 690-91.

440

Id. at 691.

441

119 T.C. 27 (2002).

taxpayers filed a reply, denying the Commissioner’s affirmative allegations and setting forth an
affirmative defense, alleging that the taxpayers relied upon “advice of qualified experts” in
preparing their income tax return.442 The Commissioner argued that, through the representation
of reliance on the “advice of qualified experts,” the taxpayers had waived the attorney-client
privilege.443
To determine if there was an implied waiver of the attorney-client privilege, the Tax
Court applied the three-pronged test.444 The court found that the first prong was satisfied
because the assertion of the privilege was a result of the taxpayers’ affirmative defense to the
Commissioner’s fraud allegations.445 Second, because the taxpayers claimed their position was
reasonable due to reliance on their attorney, the tax advice provided by the attorney was placed
at issue.446 Third, the information was vital, such that it would be manifestly unfair to deny the
Commissioner access to the information. To address the taxpayers’ defense, the Commissioner
had to establish whether the reliance was reasonable or did not in fact occur. To do so, the
Commissioner had to know what the advice was.447 Thus, the court found that the three prongs
necessary for implied waiver existed. The taxpayers were prohibited from asserting the attorneyclient privilege to prevent their former attorney from testifying about or producing records
pertaining to confidential communications made by the taxpayers during the course of the
representation.448
Accountant-Client Privilege
A taxpayer is entitled to claim the same confidentiality privilege with respect to tax
advice given by a federally authorized tax practitioner as he would if the practitioner were an
attorney.449 However, the protection does not extend to non-legal work, such as tax return
442

Id. at 36.

443

Id.

444

Id. at 35-36. See text accompanying note 406, supra.

Id. at 37-38. The court also rejected the taxpayers’ argument that the reference to “qualified
experts” was to their accountant and not their attorney. Id.

445

446

Id. at 38-39.

447

Johnston, 119 T.C. 27, 39-40 (2002).

448

Id. at 40.

See I.R.C. § 7525(a)(1); United States v. Frederick, 182 F.3d 496, 502 (7th Cir. 1999). The
limited privilege for accountant-client communications was established by Congress and applies
only to communications occurring after July 22, 1998. Internal Revenue Service Restructuring
and Reform Act of 1998, PUB. L. NO. 105-206, § 3411(c), 112 Stat. 685, 751 (1998). For a
discussion of the privilege, see Louis F. Lobenhofer, The New Tax Practitioner Privilege:
Limited Privilege and Significant Disruption, 26 OHIO N.U.L. REV. 243 (2000); Therese
449

preparation.450 A federally authorized tax practitioner is any nonattorney who is authorized to
practice before the Service; including enrolled agents, enrolled actuaries, and certified public
accountants.451 Tax advice includes advice with respect to a matter that is within the scope of the
individual’s authority to practice before the Service.452 The privilege does not apply to any
written communication between a federally authorized tax practitioner and a director,
shareholder, officer, employee, agent, or representative of the person in connection with the
promotion of a tax shelter453 in which the person is a direct or indirect participant.454
To ensure he can argue he comes within the privilege, the authorized tax
practitioner should:
•
Not commingle tax preparation advice, or non-privileged advice,
with privileged advice;
•
Set forth in the memorandum containing alleged privileged advice
how and why the advice qualifies for the privilege;
•
Where appropriate, enter into a Kovel agreement.

LeBlanc, Accountant-Client Privilege: The Effect of the IRS Restructuring and Reform Act of
1998, 67 U. MO. K.C. L. REV. 583 (1999).
See United States v. Frederick, 182 F.3d 496, 502 (7th Cir. 1999); United States v. KPMG
LLP, 237 F. Supp. 2d 35, 39 (D.C. 2002).
450

451

See I.R.C. § 7525(a)(3)(A); S. REP. NO. 105-174, at 70 (1998).

452

I.R.C. § 7525(a)(3)(A)-(B).

453

Tax shelter is defined in section 6662(d)(2)(C)(iii).

See I.R.C. § 7525(b). For a discussion of this exception, see Randolph J. Buchanan,
Corporate Tax Shelter Exception to the Accountant-Client Privilege, 96 TAX NOTES (TA) 1619
(Sept. 16, 2002).
454

Work Product Privilege
The work product privilege protects tangible documents, mental impressions, personal
beliefs, and other material prepared by an attorney in anticipation of litigation or trial.455 The
reason for the work product privilege has been described as:
In performing his various duties, however, it is essential that a lawyer work with a
certain degree of privacy, free from unnecessary intrusion by opposing parties and
their counsel. Proper preparation of a client’s case demands that he assemble
information, sift what he considers to be the relevant from the irrelevant facts,
prepare his legal theories and plan his strategy without undue and needless
interference. That is the historical and the necessary way in which lawyers act
within the framework of our system of jurisprudence to provide justice and to
protect their clients’ interest. This work is reflected, of course, in interviews,
statements, memoranda, correspondence, briefs, mental impressions, personal
beliefs, and countless other tangible and intangible ways—aptly though roughly
termed . . . the “work product of the lawyer.” Were such materials open to
opposing counsel on mere demand, much of what is now put down in writing
would remain unwritten. An attorney’s thoughts, heretofore inviolate, would not
be his own. Inefficiency, unfairness and sharp practices would inevitably develop
in the giving of legal advice and in the preparation of cases for trial. The effect on
the legal profession would be demoralizing. And the interests of the clients and
the cause of justice would be poorly served.456
The scope of protection under the work product privilege is broader than that under the
attorney-client privilege.457 It protects documents prepared in anticipation of litigation if
prepared by, or at the direction of, the party’s attorney or the party.458 A letter from the Assistant
District Counsel (the attorney serving as counsel to the Commissioner) to the Acting Assistant
See Hickman v. Taylor, 329 U.S. 495, 510-11 (1947); Hambarian v. Commissioner, 118
T.C. 565, 568 (2002); Hartz Mountain Indus., Inc. v. Commissioner, 93 T.C. 521, 526-27 (1989);
Branterton Corp. v. Commissioner, 64 T.C. 191, 198 (1975); P.T. & L. Constr. Co. v.
Commissioner, 63 T.C. 404, 408 (1974). See also Ronald A. Stein, Preserving Client
Confidences and Work Product Privacy, 1996 TAX NOTES TODAY 172-70 (Sept. 3, 1996).
.
455

Hickman, 329 U.S. at 510-11; Hartz Mountain, 93 T.C. at 526-27. See also Jeff A.
Anderson, Gena E. Cadieux, George E. Hays, Michael B. Hingerty and Richard J. Kaplan,
Special Project: The Work Product Doctrine, 68 CORNELL L. REV. 760 (1983) (providing an
extensive and comprehensive summary of the work product doctrine in the federal courts);
Sherman L. Cohn, The Work-Product Doctrine: Protection, Not Privilege, 71 GEO. L.J. 917
(1983).
456

457

526

458

See Bernardo v. Commissioner, 104 T.C. 677, 687-88 (1995); Hartz Mountain, 93 T.C. at
See Bernardo, 104 T.C. at 687-88; Branerton Corp., 64 T.C. at 198.

Attorney General (the attorney charged with prosecuting criminal tax violations) containing a
detailed legal analysis and recommendation that the taxpayer be prosecuted for various tax
violations was protected by the work product privilege.459 Notes prepared by counsel for the
Commissioner assigned to litigate the taxpayer’s case were also protected.460
The work product privilege may apply if the documents were prepared in anticipation of
litigation other than that before the Tax Court.461 In the Third Circuit, the court will consider the
degree and type of relationship between the first and second proceeding.462 In the Second,463
Fourth,464 Sixth,465 and Eighth circuits,466 the court will extend the privilege to even unrelated
litigation.467 The Tax Court has found that, were the work product was prepared ten years earlier
for distinctly different litigation, there was little or no need to continue protecting the work
product from discovery.468

See Brown v. Commissioner, 67 T.C.M. (CCH) 3113, 3114, 1994 T.C.M. (RIA) ¶ 94,282, at
1575; see also Ames v. Commissioner, 112 T.C. 304, 309 (1999) (criminal reference letter
containing legal analysis recommending that the taxpayer be prosecuted for various tax
violations came within the privilege).
459

460

See Bernardo, 104 T.C. at 692.

See Ames, 112 T.C. at 309-10 (noting that there was a sufficient nexus between the
taxpayer’s criminal tax violations and the case before the court, the court found a criminal
reference letter came within the work product doctrine); Bernardo, 104 T.C. at 688 n.14 (finding
that documents were prepared in anticipation of litigation before the Tax Court or litigation
related to the taxpayer’s divorce).
461

462

See In re Grand Jury Proceedings, 604 F.2d 798, 803 (3d Cir. 1979).

463

See Republic Gear Co. v. Borg-Warner Group, 381 F.2d 551, 557 (2d Cir. 1967).

See Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 487 F.2d 480, 483-85 (4th Cir.
1973) (the work product privilege is not limited to documents prepared in anticipation of pending
litigation, but extends to documents prepared in anticipation of unrelated, terminated litigation
and opinion work product is absolutely immune from discovery).
464

465

See United States v. Leggett & Platt, Inc., 542 F.2d 655, 660 (6th Cir. 1976).

See In re Murphy, 560 F.2d 326, 334-35 (8th Cir. 1977) (work product privilege applies to
documents prepared in anticipation of terminated litigation).
466

See also Neal E. Tackabery, Note Discovery of an Attorney’s Work Product in Subsequent
Litigation, 1974 DUKE L.J. 799 (1974).
467

468

See Hartz Mountain Indus., Inc. v. Commissioner, 93 T.C. 521, 527-28 (1989).

To come within the privilege, the party must demonstrate that the document was created
with reference to a specific claim, supported by concrete facts, and likely to lead to litigation.469
The privilege only protects that portion of a document that contains opinions, judgments, and
thought processes; thus, it does not protect purely factual materials.470
Because the privilege protects only documents prepared in anticipation of litigation, it
does not protect documents prepared in the ordinary course of business or for other non-litigation
purposes.471 In determining that documents prepared by employees of the Commissioner were
not prepared in anticipation of litigation, the court has considered the following five factors:
•
•
•
•

•

The reports are routinely prepared in each case and before the filing of any
lawsuit;
They are not prepared by or at the direction of an attorney who would actually try
the case if litigation should develop;
If the reports are impartial as between the taxpayer and the government, they are
not designed to be adversarial in nature;
The documents in all probability do not fix the government’s theory of the case to
be used at trial, because trial counsel should and undoubtedly would set the
defense from all available facts and theories whether or not conceived and
expressed by personnel at the various stages of the settlement process; and
The reports are not the result of the government’s own specific investigative work
but of evidence submitted by the taxpayer and by the government.472

Documents prepared by revenue agents and appeals officers during the course of an
investigation generally are not considered to have been prepared in anticipation of litigation.473
Revenue agent reports, related audit workpapers, and appeals conference reports were documents
See Bernardo v. Commissioner, 104 T.C. 677, 687 (1995) (citations omitted); Bennett v.
Commissioner, 74 T.C.M. (CCH) 1144, 1148-49, 1997 T.C.M. (RIA) ¶ 97,505, at 3373.
469

See Saba P’ship v. Commissioner, 78 T.C.M. (CCH) 684, 712, 1999 T.C.M. (RIA) ¶ 99,359,
at 2265 (memorandum that contained a factual account of a meeting and no legal opinion or
judgment did not come within the privilege), vacated and remanded, 273 F.3d 1135 (D.C. Cir.
2001).
470

See Bernardo, 104 T.C. at 687; Owens-Illinois, Inc. v. Commissioner, 76 T.C. 493, 497
(1981) (foreign laws that the taxpayer located and relied upon in preparing and filing its tax
returns were not located in anticipation of litigation); Dvorak v. Commissioner, 64 T.C. 846,
848-50 (1975) (third-party affidavits obtained by special agents were not protected under the
work product privilege). See also Thomas Wilson, The Work Product Doctrine: Why Have an
Ordinary Course of Business Exception?, 1988 COLUM. BUS. L. REV. 587 (1988).
471

See Dvorak, 64 T.C. at 849 (holding third-party affidavits were not prepared in anticipation
of litigation).

472

473

See Branerton Corp. v. Commissioner, 64 T.C. 191, 198 (1975).

prepared in the ordinary course of business and did not come within the privilege.474 A special
agent’s report and appellate conference report prepared for the purpose of explaining the grounds
for issuance of the notice of deficiency were found not to be within the privilege.475
If the documents were prepared at the direction of an attorney, however, the documents
may be considered prepared in anticipation of litigation.476 Similarly, if the Commissioner’s
attorneys become involved in an audit to begin formulating trial strategy, then a portion of the
audit or examination process may be in anticipation of litigation.477 Issuance of the notice of
deficiency is not necessary for a taxpayer to anticipate litigation. In Bernardo v.
Commissioner,478 where the taxpayer was notified prior to issuance of the notice of deficiency
that the Commissioner had determined that the fair market value of an item contributed to charity
was less than that claimed by the taxpayers on their tax return, it was reasonable for the
taxpayers to anticipate litigation over the amount of the allowable deduction.479
In Hambarian v. Commissioner,480 through the taxpayer’s criminal trial, the taxpayer’s
criminal defense attorney had selected 100,000 pages of documents from a larger universe of
documents. The prosecuting attorney had selected 10,000 pages and provided them to the
taxpayer’s criminal defense attorney. The defense attorney converted both sets of documents
into searchable electronic media.481 The Commissioner attempted to obtain the documents
received from the prosecuting attorney, the documents selected by the taxpayer’s attorney, and
the electronic media databases.482 The issue before the court was whether the compilation of
documents and creation of an electronic database were protected under the work product
474

See id. at 198.

475

See P.T.& L. Constr. Co. v. Commissioner, 63 T.C. 404, 407-08 (1974).

See Bernardo v. Commissioner, 104 T.C. 677, 693 (1995) (appeals officer’s memorandum
prepared in response to comments of counsel concerning draft statutory notices of deficiency
was prepared in anticipation of litigation and constituted work product); Branerton Corp., 64
T.C. at 198.
476

See Bennett v. Commissioner, 74 T.C.M. (CCH) 1144, 1148-49, 1997 T.C.M. (RIA) ¶
97,505, at 3373 (an expert witness report was not protected by the work product doctrine where
the expert was hired by exam, no litigation was anticipated when the expert was engaged, and the
Commissioner’s attorney had not been involved in the examination).
477

478

104 T.C. 677 (1995).

479

Id. at 688.

480

118 T.C. 565 (2002).

481

Id. at 567.

482

Id. at 567-68.

doctrine.483 The court concluded that any privilege that may have attached to the documents
selected by the prosecuting attorney had been waived when the documents were provided to the
taxpayer’s criminal defense attorney.484
Next, the Tax Court noted an opinion of the Third Circuit holding that where documents
were selected by an attorney from a larger group of documents in contemplation of litigation, to
the extent revealing the selected group of documents disclosed the attorney’s mental
impressions, the selected group of documents came within the privilege.485 However, the Tax
Court stated that the holding of the Third Circuit could be applied only in situations where the
attorney’s mental impressions would be disclosed by the discovery of the selected materials.486
The court declined to conclude that the mental impressions of the taxpayer’s criminal defense
attorney could be gleaned or discerned if the 100,000 pages of documents were disclosed and
held that the documents and database were not protected by the work product privilege.487
The privilege may be overcome by a showing of good cause and substantial need.488
Also, the work product privilege may be waived.489 In Hartz Mountain Industries, Inc. v.
Commissioner,490 a third-party filed a complaint against Hartz, alleging that Hartz had committed
antitrust violations which harmed its business.491 The parties entered into a settlement
agreement, with Hartz agreeing to pay the third-party $42.5 million.492 For tax purposes, Hartz
characterized the payment as compensation for past lost income and claimed an ordinary
deduction under section 162.493 The Commissioner determined that the payment should have
been characterized as a capital loss.494
483

Id. at 568.

484

Id. at 568-69.

485

Id. at 569-70 (citing Sporck v. Peil, 759 F.2d 312 (3d Cir. 1985)).

486

Hambarian, 118 T.C. 565, 569-70 (2002).

487

Id. at 571-72.

488

See Ames v. Commissioner, 112 T.C. 304, 310-11 (1999).

See United States v. Nobles, 422 U.S. 225, 239 (1975); Hartz Mountain Indus., Inc. v.
Commissioner, 93 T.C. 521, 527 (1989).
489

490

93 T.C. 521 (1989).

491

Id. at 522-23.

492

Id. at 523.

493

Id.

494

Id.

Hartz filed a motion for partial summary judgment, and, in support of its motion, attached
two affidavits from its in-house counsel. One of the affidavits set forth Hartz’s internal position
in the antitrust litigation.495 Subsequently, the Commissioner requested that Hartz produce
documents, notes and minutes of board meetings pertaining to the negotiations, and the
settlement agreement of the antitrust suit.496 The court found that Hartz had waived the work
product privilege by making a testimonial use of the materials.497 By offering a portion of the
work product, Hartz had waived all work product protection relevant to the same issue.498
Executive or Governmental Privilege
The executive or governmental privilege is a qualified privilege that may protect certain
statements of governmental officials from disclosure.499 Statements of advice, deliberation, and
recommendation are not discoverable where they are shown to be more personalized and
judgmental, exposure of which might cause adverse public opinion.500 The privilege is based on
the public policy of encouraging wise and efficient government by fostering an environment
wherein officials may comment on issues of governmental policy and decision-making in a
candid manner, without fear that their comments will be subjected to scrutiny by the public at
large.501
In general, the privilege covers all documents that reflect the agency’s group thinking in
the process of working out its policy and determining what its law should be.502 The privilege
does not protect factual materials contained in the privileged documents.503

495

Id.

496

Hartz Mountain Indus., Inc. v. Commissioner, 93 T.C. 521, 524 (1989).

497

Id. at 528.

498

Id.

499

See P.T. & L. Constr. Co. v. Commissioner, 63 T.C. 404, 409 (1974).

See Bernardo v. Commissioner, 104 T.C. 677, 693 (1995); Branerton Corp. v.
Commissioner, 64 T.C. 191, 200 (1975); P.T. & L. Constr. Co., 63 T.C. at 409-10.
500

501

See P.T. & L. Constr. Co., 63 T.C. at 409.

See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 153 (1975); King v. Internal Revenue
Service, 684 F.2d 517, 519 (7th Cir. 1982).
502

503

See Nadler v. Dep’t of Justice, 955 F.2d 1479, 1491 (11th Cir. 1992).

To qualify for the executive or governmental privilege, first, the document must be
predecisional; it must relate to a decision not yet reached rather than explain one already
determined.504 Pre-decisional documents generally reflect the agency “give-and-take” leading up
to a decision that is characteristic of the deliberative process. Such documents do not contain
any policies or decisions adopted by the agency and, as such, have no importance to the
public.505 Recommendations, draft documents, proposals, suggestions, and other subjective
documents that reflect the personal opinions of the writer rather than the policy of the agency are
predecisional materials.506
Second, the document must be deliberative in that it represents part of the actual
decision-making process rather than interprets existing decisions or policies or describes purely
factual matters.507 Even if a document is a draft of what will become a final document, the court
must ascertain whether the document is deliberative in nature.508 To establish that the document
is part of the deliberative process, the agency must present to the court the function and
significance of the document in the agency’s decision-making process, the nature of the decisionmaking authority vested in the office or person issuing the disputed document and the positions
in the chain of command of the parties to the document.509

504

See Jordan v. Dep’t of Justice, 591 F.2d 753, 774 (D.C. Cir. 1978).

505

See Sears, Roebuck & Co, 421 U.S. at 150-53.

506

See Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980).

See Coastal States Gas Corp., 617 F.2d at 866; Lead Indus. Ass’n v. Occupational Safety
and Health Admin., 610 F.2d 70, 80 (2d Cir. 1979), aff’g in part and rev’g in part 471 F. Supp.
155 (S.D.N.Y. 1979).
508
See Arthur Andersen & Co. v. Internal Revenue Service, 679 F.2d 254, 257-58 (D.C. Cir.
1982), remanding 514 F. Supp. 1173 (D.D.C. 1981); Coastal States Gas Corp., 617 F.2d at 866.
507

See Arthur Andersen & Co., 679 F.2d at 258; Taxation With Representation Fund v. Internal
Revenue Service, 646 F.2d 666, 679-81 (D.C. Cir. 1981), aff’g in part and remanding in part
485 F. Supp. 263 (D.D.C. 1980).
509

To come within the executive or governmental privilege, the statement or
document must:
•
relate to a decision not yet reached; and
•
be deliberative in that it represents part of the actual decisionmaking process.
The privilege does not apply if the taxpayer’s need for disclosure outweighs the harm that
disclosure may do to intragovernmental candor.510 In Branerton Corp. v. Commissioner, the
taxpayer had requested copies of revenue agent’s reports, related audit workpapers, transmittal
report, district conferee reports, an appellate conferee’s report, and a conference
memorandum.511 In deciding whether the documents were subject to the governmental privilege,
the court noted the taxpayer’s uniquely heavy burden of proof to show that the Commissioner
abused his discretion in making the adjustment at issue and found that, with respect to some
documents, the taxpayer’s need for the information outweighed the Commissioner’s need to
protect the documents.512 In light of the taxpayer’s heavy burden, the court held that the
taxpayer had established a compelling need for the transmittal letter and related audit workpapers
and that, therefore, those documents were not subject to the privilege.513 The court also noted
that the disclosure of the information was unlikely to cause adverse public opinion or thwart
effective operations of the Service.514
In Hospital Corp. of America v. Commissioner,515 the issue before the court was the
correct accounting system to be used by the taxpayer. Through discovery, the taxpayer requested
the Appeals Supporting Statements from prior years to support its position that the
Commissioner had consented to a change in accounting method.516 Given the heavy burden, the
extraordinary circumstances of the case, and the fact that direct evidence of the Commissioner’s
action on the same issue in prior years could be determined from the documents, the court held
the taxpayer’s need for the information outweighed the Commissioner’s need to protect the

See Rutter v. Commissioner, 81 T.C. 937, 949 (1983); P.T. & L. Constr. Co. v.
Commissioner, 63 T.C. 404, 409 (1974); Brown v. Commissioner, 67 T.C.M. (CCH) 3113,
3113-2 to 3113-4, 1994 T.C.M. (RIA) ¶ 94,282, at 1574.
510

511

Branerton Corp. v. Commissioner, 64 T.C. 191, 192 (1975).

512

Id. at 200-01.

513

Id.

514

Id. at 201.

515

67 T.C.M. (CCH) 2369, 1994 T.C.M. (RIA) ¶ 94,100.

516

Hospital Corp., 67 T.C.M. (CCH) at 2369-70, 1994 T.C.M. (RIA) ¶ 94,100, at 448.

confidentiality of any personal or deliberative communications in the Appeals Supporting
Statements.517
Information that comes under the protection of the executive or governmental privilege
includes:
•

A conference report that contained no new factual information but set forth the legal
theory adopted by the conferee;518

•

A portion of a report that contained the special agent’s statement of the recommendation
of the revenue agent and of the special agent and his deliberations in reaching that
recommendation;519

•

The portion of a special agent’s report reflecting his recommendations and
deliberations;520

•

The portion of a special agent’s report discussing the direction of the investigation and
related prosecutions, the agent’s recommendations and conclusions, and the agent’s
deliberations regarding the evidence developed in the investigation;521

•

The district conferee, conference, and appellate conferee reports;522 and

•

A revenue agent’s memorandum that contained his legal theories about certain aspects of
the examination such that it constituted his thought processes and conclusions.523
Information which did not come under the protection includes:

•

Inferences of fact made by a special agent because the inferences were not the type of
statement a government official would hesitate to make for fear of disclosure to the
public;524

517

Hospital Corp., 67 T.C.M. (CCH) at 2373-74, 1994 T.C.M. (RIA) ¶ 94,100, at 492.

518

See P.T. & L. Constr. Co. v. Commissioner, 63 T.C. 404, 411-12 (1974).

519

See id. at 411.

520

See Barger v. Commissioner, 65 T.C. 925, 931 (1976); P.T. & L. Constr. Co., 63 T.C. at

411.

See Brown v. Commissioner, 67 T.C.M. (CCH) 3113, 3113-3 to 3113-4, 1994 T.C.M. (RIA)
¶ 94,282, at 1574-5.
521

522

See Branerton Corp., 64 T.C. 191, 201 (1975).

523

See Rutter v. Commissioner, 81 T.C. 937, 949 (1983).

•

Portions of a special agent’s report setting forth factual matters and the agent’s
application of sentencing guidelines based on the facts disclosed by the investigation;525
and

•

Art Advisory Panel526 notes concerning the valuation of a sculpture for which the
taxpayer claimed a deduction for a charitable contribution.527
VII. WITNESSES
Rule 601. General Rule of Competency
Every person is competent to be a witness except as otherwise provided in these
rules. However, in civil actions and proceedings, with respect to an element of a
claim or defense as to which State law supplies the rule of decision, the
competency of a witness shall be determined in accordance with State law.

Each witness’s competency to testify is determined by federal law rather than state law.
In Joan Dell, Inc. v. Commissioner,528 the court held that federal law, rather than New York’s
“Dead Man Statute,” was applicable in determining competency of the witnesses to testify.529
Rule 602. Lack of Personal Knowledge
A witness may not testify to a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowledge of the matter. Evidence
to prove personal knowledge may, but need not, consist of the witness’ own
testimony. This rule is subject to the provisions of rule 703, relating to opinion
testimony by expert witnesses.
In Halle v. Commissioner,530 a Service Technical Advisor who reviewed the taxpayer’s
records, the administrative file which included the taxpayer’s detailed computer records, and the
524

See P.T. & L. Constr. Co., 63 T.C. 404, 410 (1974).

525

See Brown, 67 T.C.M. (CCH) at 3113-3, 1994 T.C.M. (RIA) ¶ 94,282, at 1575.

The Art Advisory Panel is a panel of prominent art specialists and authorities who assist the
Commissioner in determining the authenticity and fair market value of works of art. See
Bernardo v. Commissioner, 104 T.C. 677, 694 (1995).
526

527

See id. at 693-94.

528

35 T.C.M. (CCH) 1618, 1976 T.C.M. (P-H) ¶ 76,356.

529

See Joan Dell, Inc., 35 T.C.M. (CCH) at 1621, 1976 T.C.M. (P-H) ¶ 76,356, at 1597.

530

71 T.C.M. (CCH) 2377, 1996 T.C.M. (RIA) ¶ 96,116.

stipulation of facts with the attached exhibits, had personal knowledge about which business
expenses the taxpayer duplicated.531 However, based on other facts, even if a witness lacks
personal knowledge, his testimony may be given some weight.532
There is an exception to the requirement that the witness have personal knowledge when
the witness is an expert;533 expert witnesses do not testify to contribute their personal knowledge,
but their expertise in the area.534 However, if the expert witness’s opinion is based on personal
knowledge of facts, unless otherwise properly in the record, such facts should be introduced
through the expert witness based on his personal knowledge. To the extent facts testified to by
the expert are not properly in the record, the testimony can be disregarded by the court.535
Rule 603. Oath or Affirmation
Before testifying, every witness shall be required to declare that the witness will
testify truthfully, by oath or affirmation administered in a form calculated to
awaken the witness’ conscience and impress the witness’ mind with the duty to do
so.
Before being allowed to testify at trial, a witness must swear under oath or affirm or
otherwise verify that the testimony would be true and made under penalty of perjury.536 This
requirement is satisfied if the witness acknowledges that his testimony is true and made under
penalties of perjury; it does not require the witness to swear or to take an oath . In DiCarlo v.

See Halle, 71 T.C.M. (CCH) at 2382, 1996 T.C.M. (RIA) ¶ 96,116, at 882 (Technical
Advisor had first-hand knowledge even though not involved in an audit or issuance of the
statutory notice of deficiency.).
531

See Concord Consumers Hous. Coop. v. Commissioner, 89 T.C. 105, 113 n.7 (1987)
(finding that witness’s testimony was entitled to some weight when the witness did not have
knowledge of services provided during the years before the court, but did perform similar
services for the taxpayer in subsequent years and for other similar taxpayers and the area was
subject to state and federal regulation, giving some assurance that all services performed were
similar).
532

533

FED. R. EVID. 602.

See Chagra v. Commissioner, 62 T.C.M. (CCH) 347, 360, 1991 T.C.M. (P-H) ¶ 91,366, at
1884, aff’d, 990 F.2d 1250 (2d Cir. 1993).
534

535

See Hosp. Corp. of Am. v. Commissioner, 109 T.C. 21, 60 (1997).

See Randolph v. Commissioner, 80 T.C.M. (CCH) 192, 195 n.7, 2000 T.C.M. (RIA) ¶ 2000248, at 1399 n.7 (because the taxpayer declined to swear under oath or affirm or otherwise verify
that her testimony would be true and made under penalty of perjury, she was not allowed to
testify at trial); FED. R. EVID. 603.
536

Commissioner,537 the taxpayer claimed he was entitled to a charitable contribution deduction, but
presented no substantiating evidence. The court suggested that the taxpayer provide testimony to
support the claimed deduction. The taxpayer refused to testify because of his religious belief that
he should not swear before God. Even after the court noted that the taxpayer was only required
to acknowledge that his testimony would be true and made under penalty of perjury, the taxpayer
refused to testify. Without any substantiation for the deduction, it was denied.538
Rule 607. Who May Impeach
The credibility of a witness may be attacked by any party, including the party
calling the witness.
In Diaz v. Commissioner,539 the court had to determine whether the owner of winning
lottery tickets was the taxpayer or his uncle, based primarily on oral testimony. In reaching its
conclusion, the court stated:
This case epitomizes the ultimate task of a trier of the facts – the distillation of
truth from falsehood which is the daily grist of judicial life. He must be careful to
avoid making the courtroom a haven for the skillful liar or a quagmire in which
the honest litigant is swallowed up. Truth itself is never in doubt, but it often has
an elusive quality which makes the search for it fraught with difficulty. That this
is so is clearly illustrated by the situation herein. Many of the objective facts are
as consistent with a finding that the lottery tickets belonged to petitioner as they
are with a finding that they belonged to his uncle, Jose; indeed, some of these
facts support the former conclusion, for which respondent strenuously contends.
If this were all we had to go on, we would be inclined to hold that petitioner had
failed to sustain his burden of proof. But we also have before us an extensive
transcript of oral testimony. The question is whose testimony and how much of it
should we believe.540
The court will not accept at face value testimony it finds to be lacking in credibility.541
“Impeachment is an attack on the credibility of the witness.”542 However, a witness cannot be
537

63 T.C.M. (CCH) 3015, 1992 T.C.M. (RIA) ¶ 92,280.

538

See DiCarlo, 63 T.C.M. (CCH) at 3019, 1992 T.C.M. (RIA) ¶ 92,280, at 1386.

539

58 T.C. 560 (1972), acq. 1972-2 C.B. 1 (1972).

Diaz, 58 T.C. at 564.
Estate of Mazzoni v. Commissioner, 451 F.2d 197, 201 (3d Cir. 1971), aff’g 29 T.C.M.
(CCH) 104, 1970 T.C.M. (P-H) ¶ 70,037; Johnson v. Commissioner, 63 T.C.M. (CCH) 3197,
3197-7, 1992 T.C.M. (RIA) ¶ 92,369, at 1905-06 (holding that testimony of a witness who
pleaded guilty to a crime involving false statement and testimony of witness who was impeached
by former employee lacked credibility); Dubravski v. Commissioner, 39 T.C.M (CCH) 907, 912,
1980 T.C.M. (P-H) ¶ 80,017, at 87.
540
541

impeached prior to testifying.543 The credibility of a witness goes to the weight the court will
give the testimony; it does not affect admissibility of the testimony.544 Generally, a perjury
conviction will severely diminish a witness’s credibility.545
Note that, except with respect to admissions of a party-opponent, extrinsic
evidence of a prior inconsistent statement by a witness is not admissible unless
the witness is afforded an opportunity to explain or deny the same and the
opposite party is afforded an opportunity to interrogate the witness thereon. See
Rule 613(b).
A party’s position cannot be attacked by an attempt to impeach the documents in support
of the position. Rather, the source of such documents must be impeached. In Barkley Co. of
Arizona v. Commissioner,546 the Commissioner attempted to introduce documents that would
impeach documents supporting the taxpayer’s position. The court held that, because documents
cannot be impeached without regard to the source of the documents, the documents offered by
the Commissioner could not be used for impeachment purposes.547

542

375.

Friedman v. Commissioner, 63 T.C.M. (CCH) 2058, 2059, 1992 T.C.M. (RIA) ¶ 92,089, at

Id. (referencing James W. McElhaney, An Impeachment Checklist: Attacking the Witness’s
Credibility, 78 A.B.A. J. 62 (1992)).
543

See Foster v. Commissioner, 80 T.C. 34, 128 (1983), aff’d in part and vacated in part, 756
F.2d 1430 (9th Cir. 1985), cert. denied, 474 U.S. 1055 (1986).

544

See Patton v. Commissioner, 49 T.C.M. (CCH) 1068, 1076, 1985 T.C.M. (P-H) ¶ 85,148, at
630, aff’d, 799 F.2d 166 (5th Cir. 1986) (accepting testimony of witness who had been convicted
of perjury where conviction was for denial of participation in illegal activity).
545

546

89 T.C. 66 (1987).

See id. at 68-70. See also Friedman, 63 T.C.M. (CCH) at 2059, 1992 T.C.M. (RIA) ¶
92,089, at 375 (noting that impeachment could not be used to attack evidence adduced or to be
adduced from a witness).
547

A witness can be impeached by showing:
•
•
•
•
•
•
•

bias, prejudice, interest, improper motive
evidence of prior misconduct
conviction of a crime
evidence of character trait of dishonesty
diminished mental capacity
prior inconsistent statements
conflicting evidence, such as contradictory statements by other witnesses

The Standing Pretrial Order requires that all documentary and written evidence be
stipulated, unless the document or evidence is to be used solely to impeach the credibility of a
witness. In addition, all documents or materials a party expects to utilize at trial must be
identified and exchanged by the parties at least 14 days prior to the first day of the trial session.
Documents a party intends to use for impeachment purposes are not required to be identified and
exchanged. If the document does impeach the witness, it will be admitted solely for the purpose
of contradicting the proffered testimony.548 If the document does not impeach the proffered
testimony, in the absence of agreement of the parties or good cause, the court can refuse to admit
the document into the record.549
Rule 608. Evidence of Character and Conduct of Witness
(a) Opinion and reputation evidence of character. The credibility of a witness
may be attacked or supported by evidence in the form of opinion or reputation,
but subject to these limitations: (1) the evidence may refer only to character for
truthfulness or untruthfulness, and (2) evidence of truthful character is admissible
only after the character of the witness for truthfulness has been attacked by
opinion or reputation evidence or otherwise.
(b) Specific instances of conduct. Specific instances of the conduct of a witness,
for the purpose of attacking or supporting the witness’ credibility, other than
conviction of crime as provided in rule 609, may not be proved by extrinsic
evidence. They may, however, in the discretion of the court, if probative of
truthfulness or untruthfulness, be inquired into on cross-examination of the
witness (1) concerning the witness’ character for truthfulness or untruthfulness, or

See Rendina v. Commissioner, 72 T.C.M. (CCH) 474, 481 n.15, 1996 T.C.M. (RIA) ¶
96,392, at 2745 n.15 (allowing documents not submitted to the taxpayer prior to trial to be used
when offered only for impeachment); Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067,
2083, 1992 T.C.M. (RIA) ¶ 92,092, at 401.
548

See Exxon Corp., 63 T.C.M. (CCH) at 2083, 1992 T.C.M. (RIA) ¶ 92,092, at 401. See also
Montoro v. Commissioner, 73 T.C.M. (CCH) 3113, 3119, 1997 T.C.M. (RIA) ¶ 97,281, at 1821.

549

(2) concerning the character for truthfulness or untruthfulness of another witness
as to which character the witness being cross-examined has testified.
The giving of testimony, whether by an accused or by any other witness, does not
operate as a waiver of the accused’s or the witness’ privilege against selfincrimination when examined with respect to matters which relate only to
credibility.
In Riddle v. Commissioner,550 the taxpayer’s character witness testified that the taxpayer
had an excellent reputation for honesty, truthfulness, and dependability. To impeach the
witness’s testimony, the Commissioner asked the witness whether he was aware that the taxpayer
had been convicted of willfully and knowingly attempting to evade income tax for the years at
issue. The court held that the conviction was admissible for the purpose of impeaching the
witness’s testimony regarding the taxpayer’s reputation for truthfulness.551
In Sammons v. Commissioner,552 a statement by a former employee of the taxpayer
stating that the taxpayer offered to give her money in exchange for testifying falsely at his
criminal trial was offered as impeachment evidence, attacking the credibility of the taxpayer, and
was admissible.553 However, in Friedman v. Commissioner,554 on a pre-trial motion, the court
considered the admissibility of an expert witness report which relied on psychological testing to
support the conclusion that the taxpayers were not truthful or credible witnesses. The court held
that the expert’s opinion was inadmissible because the fact finder did not need the assistance of
an expert in determining the truthfulness of a witness.555
Rule 609. Impeachment by Evidence of Conviction of Crime
(a) General rule. For the purpose of attacking the credibility of a
witness,
(1) evidence that a witness other than an accused has been
convicted of a crime shall be admitted, subject to Rule 403, if the
550

35 T.C.M. (CCH) 876, 1976 T.C.M. (P-H) ¶ 76,205.

551

See Riddle, 35 T.C.M. (CCH) at 879, 1976 T.C.M. (P-H) ¶ 76,205, at 868-69.

552

48 T.C.M. (CCH) 771, 1984 T.C.M. (P-H) ¶ 84,414.

See Sammons, 48 T.C.M. (CCH) at 772-74, 1987 T.C.M. (P-H) ¶ 84,414, at 1645-46. But
see Bonansinga v. Commissioner, 54 T.C.M. (CCH) 1159, 1165, 1984 T.C.M. (P-H) ¶ 87,586, at
3132 (finding taxpayer’s evidence that the Commissioner’s primary witness engaged in
misconduct was unpersuasive and that the witness’s testimony was unambiguous and
convincing).

553

554

63 T.C.M. (CCH) 2058, 1992 T.C.M. (RIA) ¶ 92,089.

555

Friedman, 63 T.C.M. (CCH) at 2059, 1992 T.C.M. (RIA) ¶ 92,089, at 375-76.

crime was punishable by death or imprisonment in excess of one
year under the law under which the witness was convicted, and
evidence that an accused has been convicted of such a crime shall
be admitted if the court determines that the probative value of
admitting this evidence outweighs its prejudicial effect to the
accused; and
(2) evidence that any witness has been convicted of a crime shall
be admitted if it involved dishonest or false statement, regardless
of the punishment.
(b) Time limit. Evidence of a conviction under this rule is not admissible if a
period of more than ten years has elapsed since the date of the conviction or of the
release of the witness from the confinement imposed for that conviction,
whichever is the later date, unless the court determines, in the interests of justice,
that the probative value of the conviction supported by specific facts and
circumstances substantially outweighs its prejudicial effect. However, evidence
of a conviction more than ten years old as calculated herein, is not admissible
unless the proponent gives to the adverse party sufficient advance written notice
of intent to use such evidence to provide the adverse party with a fair opportunity
to contest the use of such evidence.
(c) Effect of pardon, annulment, or certificate of rehabilitation. Evidence of a
conviction is not admissible under this rule if (1) the conviction has been the
subject of a pardon, annulment, certificate of rehabilitation, or other equivalent
procedure based on a finding of the rehabilitation of the person convicted, and
that person has not been convicted of a subsequent crime which was punishable
by death or imprisonment in excess of one year, or (2) the conviction has been the
subject of a pardon, annulment, or other equivalent procedure based on a finding
of innocence.
(d) Juvenile adjudications. Evidence of juvenile adjudications is generally not
admissible under this rule. The court may, however, in a criminal case allow
evidence of a juvenile adjudication of a witness other than the accused if
conviction of the offense would be admissible to attack the credibility of an adult
and the court is satisfied that admission in evidence is necessary for a fair
determination of the issue of guilt or innocence.
(e) Pendency of appeal. The pendency of an appeal therefrom does not render
evidence of a conviction inadmissible. Evidence of the pendency of an appeal is
admissible.

Evidence regarding conviction of a crime is admissible if it involves dishonest or false
statements.556 In Wolf v. Commissioner,557 the only evidence the taxpayer offered in an attempt
to refute the amount of unreported income determined by the Commissioner was his own
testimony. The court considered the taxpayer’s conviction for willfully attempting to evade
taxes and willfully filing false income tax returns during the years at issue in determining the
taxpayer’s credibility.558
Evidence regarding conviction of a crime alone is insufficient to establish fraud. In
Friedman v. Commissioner,559 in determining whether the additions to tax for fraud should be
See Sullivan v. Commissioner, 46 T.C.M. (CCH) 1271, 1276, 1983 T.C.M. (P-H) ¶ 83,539,
at 2188 (taxpayer’s conviction for embezzling from his employer could be considered in
determining the taxpayer’s credibility because the crime involved dishonesty and moral
turpitude).
556

557

45 T.C.M. (CCH) 174, 178, 1982 T.C.M. (P-H) ¶ 82,677, at 2989.

Id. See also Barrow v. Commissioner, 75 T.C.M. (CCH) 1942, 1945, 1998 T.C.M. (RIA) ¶
98,095, at 540 (considering the taxpayer’s conviction for laundering drug money and structuring
a money transaction to avoid a cash transaction report in assessing his credibility); Welker v.
Commissioner, 74 T.C.M. (CCH) 956, 960, 1997 T.C.M. (RIA) ¶ 97,472, at 3142 (considering
the taxpayer’s conviction for willfully filing false income tax returns in assessing his credibility);
Hadsell v. Commission, 67 T.C.M. (CCH) 2884, 2886, 1994 T.C.M. (RIA) ¶ 94,198, at 1032,
vacated and remanded, 107 F.3d 750 (9th Cir. 1997) (considering the taxpayer’s conviction for
rape and sodomy in assessing the taxpayer’s credibility, but giving it little weight); Matlock v.
Commission, 63 T.C.M. (CCH) 3108, 3109-4, 1992 T.C.M. (RIA) ¶ 92,324, at 1661
(considering the taxpayer’s return preparer’s conviction for tax crimes in preparing the returns of
others in assessing his credibility); DeRochemont v. Commissioner, 62 T.C.M. (CCH) 1384,
1386-87 n.3, 1991 T.C.M. (P-H) ¶ 91,600, at 2923 n.3 (considering the taxpayer’s conviction for
filing false claims for federal income tax and employers’ tax refunds and mail fraud in assessing
his credibility); Piazza v. Commissioner, 49 T.C.M. (CCH) 1449, 1456, 1985 T.C.M. (P-H) ¶
85,222, at 992 (considering the taxpayer’s criminal convictions in assessing his credibility);
Varano v. Commissioner, 47 T.C.M. (CCH) 1311, 1315, 1984 T.C.M. (P-H) ¶ 84,135, at 486
(considering the taxpayer’s conviction for tax evasion in assessing his credibility); Sullivan v.
Commissioner, 46 T.C.M. (CCH) 1271, 1276, 1983 T.C.M. (P-H) ¶ 83,539, at 2188 (considering
the taxpayer’s embezzlement conviction in assessing his credibility); Krampf v. Commissioner,
46 T.C.M. (CCH) 627, 632, 1983 T.C.M. (P-H) ¶ 83,382, at 1567 (considering the taxpayer’s
conviction for income tax evasion in assessing his credibility); Pollack v. Commissioner, 45
T.C.M. (CCH) 12, 20 n.7, 1982 T.C.M. (P-H) ¶ 82,638, at 2835 n.7, aff’d, 740 F.2d 958 (3d Cir.
1984) (considering the fact that the taxpayer had been convicted on two federal felony charges,
conspiring to fraudulently obtain and convert certain monies, securities and other assets of a life
insurance company, and conspiring to devise a scheme to defraud shareholders or prospective
shareholders by false and fraudulent pretenses, in assessing the taxpayer’s credibility as a
witness).
558

559

52 T.C.M. (CCH) 1297, 1301, 1987 T.C.M. (P-H) ¶ 87,006, at 34.

sustained, the court noted that evidence of the taxpayer’s indictment and conviction for
conspiracy and for the interstate transportation of stolen property was admissible to impeach the
taxpayer’s credibility. However, such evidence alone was insufficient to establish that the
taxpayer fraudulently failed to report income.560
If a conviction is based on a plea of nolo contendere, evidence of the conviction is
admissible only for impeachment purposes.561
When a conviction has been reversed or vacated, it is not admissible. In Burgo v.
Commissioner,562 the taxpayer was convicted by the Municipal Court for receiving support from
the earnings of a prostitute.563 The taxpayer appealed the conviction and the Superior Court
vacated the judgment of the Municipal Court and dismissed the action.564 The Commissioner
attempted to introduce into evidence the record of the taxpayer’s conviction in the Municipal
Court.565 The court determined that a conviction was not admissible after a successful appeal.566
Rule 610. Religious Beliefs or Opinions
Evidence of the beliefs or opinions of a witness on matters of religion is not
admissible for the purpose of showing that by reason of their nature the witness’
credibility is impaired or enhanced.
Evidence of religious beliefs or opinions cannot be introduced to impair or enhance a
witness’s credibility but may be admissible for other purposes. In Kessler v. Commissioner,567
the taxpayer-husband believed in “the Sun God.”568 As part of his religious practice, he would
travel to the region located between the Tropic of Cancer and the Tropic of Capricorn to worship

560

Id.

See Rugare v. Commissioner, 51 T.C.M. (CCH) 1250, 1252, 1986 T.C.M. (P-H) ¶ 86,253, at
1076 (taxpayer’s conviction for grand theft based upon a plea of nolo contendere was admissible
for impeachment purposes).
561

562

69 T.C. 729 (1978), acq. 1978-2 C.B. 1.

563

Id. at 738-39.

564

Id. at 739-40.

565

Id. at 739.

566

Id. at 740-42.

567

87 T.C. 1285 (1986), aff’d, 838 F.2d 1215 (6th Cir. 1988).

568

Id. at 1286.

and pray.569 The taxpayers claimed as a charitable contribution their expenses incurred in
traveling to and from, and staying in, Puerto Rico; the Commissioner disallowed the
deduction.570 The taxpayers argued that the Commissioner’s failure to allow them a deduction
violated their constitutional rights; members of other organized religions were permitted to
deduct expenses incurred in exercising their religions while the taxpayer-husband was not
permitted to deduct expenses incurred in practicing his religion of worshiping the Sun God.571
The court noted that evidence of the taxpayer’s religious beliefs was being offered to support his
constitutional arguments, and not for a purpose prohibited by Rule 610.572
Rule 612. Writing Used to Refresh Memory
Except as otherwise provided in criminal proceedings by section 3500 of title 18,
United States Code, if a witness uses a writing to refresh memory for the purpose
of testifying, either:
(1) while testifying, or
(2) before testifying, if the court in its discretion determines it is necessary in the
interests of justice,
an adverse party is entitled to have the writing produced at the hearing, to inspect
it, to cross-examine the witness thereon, and to introduce in evidence those
portions which relate to the testimony of the witness. If it is claimed that the
writing contains matters not related to the subject matter of the testimony, the
court shall examine the writing in camera, excise any portions not so related, and
order delivery of the remainder to the party entitled thereto. Any portion withheld
over objections shall be preserved and made available to the appellate court in the
event of an appeal. If a writing is not produced or delivered pursuant to order
under this rule, the court shall make any order justice requires, except that in
criminal cases when the prosecution elects not to comply, the order shall be one
striking the testimony or, if the court in its discretion determines that the interests
of justice so require, declaring a mistrial.
As a preliminary matter, to be utilized to refresh the witness’s recollection, a document
must have been exchanged as required by the court’s pretrial order.573 The court has discretion
569

Id.

570

Id.

571

Id.

572

Id. at 1286 n.2.

See Prindle Int’l Mktg. v. Commissioner, 75 T.C.M. (CCH) 2239, 2242, 1998 T.C.M. (RIA)
¶ 98,164, at 901.
573

in determining whether to require the production of a writing.574 In Weimerskirch v.
Commissioner,575 a taxpayer requested that the file reviewed by the revenue agent prior to the
agent’s testifying be produced.576 The court reviewed the intent of Congress in establishing Rule
612 and concluded that the court had wide discretion in determining whether to require the
production of writings.577 After reviewing the file in camera, the court determined that the file
contained no information that would assist the taxpayer in preparing his case.578 Accordingly,
the court did not require the production of the file.579
In Grosshandler v. Commissioner,580 the Commissioner questioned the admissibility of a
portion of the taxpayer’s direct testimony which included facts he purportedly recollected by
refreshing his memory through hypnosis.581 The court adopted the standard set down by the
Ninth Circuit, requiring that complete stenographic records of interviews with the hypnotized
person be maintained.582 Without such a record, the use of hypnosis to refresh recollection could
be tainted by hypnotic suggestion.583 The first two hypnosis sessions were not recorded and the
statements allegedly made by the taxpayer during those sessions were directly contrary to the
taxpayer’s testimony at trial.584 The third session was recorded.585 Upon review of the tape, the
See Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2076, 1992 T.C.M. (RIA) ¶
92,092, at 394 (witness may refresh his memory by referring to a writing so long as the writing is
produced at the hearing and the witness is subject to cross-examination in connection therewith).
See also Daisy Hurst Floyd, A “Delicate and Difficult Task”: Balancing the Competing Interests
of Federal Rule of Evidence 612, the Work Product Doctrine, and the Attorney-Client Privilege,
44 BUFF. L. REV. 101, 103 (1996).
574
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67 T.C. 672 (1977), rev’d, 596 F.2d 358 (9th Cir. 1979).

576

Id. at 678.

577

Id. at 678-79.

578

Id. at 679.

Id. The court also noted that the file contained the names of, and information provided by,
confidential informers whose identity was protected by Rule 501 and concluded that it would not
be possible to reveal the information in the file without disclosing the identity of the informers.
Id. at 675-79.
579

580

75 T.C. 1 (1980).

581

Id. at 14.

582

Id. at 14-15 (quoting United States v. Adams, 581 F.2d 193, 199 n.12 (9th Cir. 1978)).

583

Id. at 15.

584

Id.

court determined that the hypnotist assumed the ultimate fact at issue and then relied upon the
taxpayer to provide corroborating details supporting the suggestion.586 In addition, the recorded
session appeared to have been tainted by the first two unrecorded sessions.587 The court
concluded that the probative value of the testimony recollected by refreshing the taxpayer’s
memory through hypnosis was “so dubious as to render it inadmissible.”588
After establishing that the witness lacks present recollection, the witness’s
recollection can be refreshed with a writing using the following procedures:
•
•
•
•
•
•

Mark the document (even if it will not be offered into evidence);
Show the document to the witness;
Ask the witness to read the document silently;
Have the witness set the document aside;
Ask the witness if the document refreshes his memory; and
Have the witness testify from refreshed memory.

Rule 615. Exclusion of Witnesses
At the request of a party the court shall order witnesses excluded so that they
cannot hear the testimony of other witnesses, and it may make the order of its own
motion. This rule does not authorize exclusion of (1) a party who is a natural
person, or (2) an officer or employee of a party which is not a natural person
designated as its representative by its attorney, (3) a person whose presence is
shown by a party to be essential to the presentation of the party’s cause, or (4) a
person authorized by statute to be present.
Rule 145 of the Tax Court Rules of Practice and Procedure follows Rule 615 of the
Federal Rules of Evidence, except Tax Court Rule 145 includes an outline of measures the court
can take as punishment for a violation of the Rule.589 All interpretations of Rule 615 are also
applicable to Tax Court Rule 145.
585

Id.

586

Grosshandler, 75 T.C. 1, 16 (1980).

587

Id.

588

Id.

TAX COURT RULES OF PRACTICE AND PROCEDURE, Rule 145, Exclusion of Proposed
Witness, provides:

589

(a) Exclusion: At the request of a party, the Court shall order witnesses excluded
so that they cannot hear the testimony of other witnesses and it may make the
order on its own motion. This Rule does not authorize exclusion of (1) a party
who is a natural person, or (2) an officer or employee of a party which is not a

The exclusion of a witness from the trial is a matter of right and is not subject to the
judge’s discretion.590 The intent of Rule 615 is to protect the evidentiary record by preventing
potential witnesses from hearing the testimony of other witnesses and tailoring their testimony
accordingly. By eliminating the opportunity for collusion and fabrication, Rule 615 minimizes
altered, uncandid testimony.591
There are three categories of people who cannot be excluded from trial. First, Rule 615
does not apply to a party who is a natural person.592 Second, if the party is not a natural person,
Rule 615 does not apply to an officer or employee of the party who is a representative of the
party.593 Revenue agents fall under this exception to the Rule and cannot be excluded.594
Finally, Rule 615 does not apply to any person whose presence is essential to the presentation of
the party’s cause.595 The party claiming that the witness’s presence is essential has the burden of
natural person designated as its representative by its attorney, or (3) a person
whose presence is shown by a party to be essential to the presentation of such
party’s cause.
(b) Contempt: Among other measures which the court may take in the
circumstances, it may punish as for a contempt (1) any witness who remains
within hearing of the proceedings after such exclusion has been directed, that fact
being noted in the record; and (2) any person (witness, counsel, or party) who
willfully violates instructions issued by the Court with respect to such exclusion.
Colorado Nat’l Bankshares, Inc. v. Commissioner, 92 T.C. 246, 249 (1989), aff’d on other
grounds, 984 F.2d 383 (10th Cir. 1993); Stotler v. Commissioner, 53 T.C.M. (CCH) 973, 984,
1987 T.C.M. (P-H) ¶ 87,275, at 1346.

590

Colorado Nat’l Bankshares, 92 T.C. at 253 (holding that use of Tax Court Rule 145 can be
essential to ensuring a fair trial); Griffith v. Commissioner, 55 T.C.M. (CCH) 439, 442, 1988
T.C.M. (P-H) ¶ 88,123, at 657 (stating that the purposes of Rule 145 are to prevent falsification
and to detect fabrication that has already taken place).
591

592

FED. R. EVID. 615.

Id. See also Berry Petroleum Co. v. Commissioner, 104 T.C. 584, 609 (1995) aff’d, 98-1
U.S.T.C. ¶ 50,398, 81 A.F.T.R.2d 1818 (9th Cir. 1998) (court does not have the authority to
exclude an officer or employee designated as the representative of the taxpayer from any part of
the trial).

593

Griffith, 55 T.C.M. (CCH) at 442, 1988 T.C.M. (P-H) ¶ 88,123, at 657. See also DiLeo v.
Commissioner, 96 T.C. 858, 894-95 (1991), aff’d, 959 F.2d 16 (2d Cir. 1992) (special agent was
properly designated as the Commissioner’s representative).
594

See Smith v. Commissioner, 92 T.C. 1349, 1356 (1989) (in determining whether
partnerships were entered into for profit, witness who devised the structure of the partnerships,
but did not testify about the detailed operations of the partnerships and was not an expert needed
595

proof.596 A showing that the witness’s testimony is critical to the party’s case is insufficient to
satisfy this burden.597
The following people cannot be excluded from trial:
•
•
•

A party who is a natural person;
If the party is not a natural person, an officer or employee of the party who
is the representative of the party; and
Any person whose presence is essential to the presentation of the party’s
cause.

The prohibition of disclosing testimony of other witnesses applies to communications
between all witnesses, regardless of the party with which each witness is aligned.598 The
exclusion from hearing the testimony of other witnesses extends to counsel’s conveying to
witnesses substantially verbatim summaries of the courtroom testimony.599 It also extends to the
witness’s reading the transcript of the trial. The potential for harm may be even greater with a
witness who reads the transcript than with one who hears the testimony because the witness who
reads the transcript does not need to rely on memory but can thoroughly review and study the
transcript in preparing his testimony.600 In addition, a fact witness, as opposed to an expert
witness, is more likely to tailor his testimony.601
to advise counsel in the management of the litigation, did not fall under the exception provided
for in Tax Court Rule 145(a)(3)); Pinson v. Commissioner, 58 T.C.M. (CCH) 1420, 1424, 1990
T.C.M. (P-H) ¶ 90,077, at 342 (party had no right to have an expert present unless the presence
was essential to the party’s case).
See Stotler, 53 T.C.M. (CCH) 973, 984, 1987 T.C.M. (P-H) ¶ 87,275, at 1347 (basing its
opinion on the fact that the Commissioner had an opportunity to review the taxpayer’s expert’s
report prior to trial with the assistance of his expert and the fact that the Commissioner’s expert
was not involved in the transaction, the court held that the Commissioner failed to establish that
the presence of his expert witness was essential to the presentation of his case).
596

See Smith, 92 T.C. at 1356 (finding that the witness who devised the structure of the
partnerships but did not testify about the detailed operations of the partnerships was not essential
in determining whether partnerships were entered into for profit).
597

See Griffith, 55 T.C.M. (CCH) 439, 442, 1988 T.C.M. (P-H) ¶ 88,123, at 657 (Rule 145
does not delineate which witnesses may discuss testimony and which may not).
598

See Prompt Foods Corp. v. Commissioner, 55 T.C.M. (CCH) 1397, 1409, 1988 T.C.M. (PH) ¶ 88,337, at 1676 (court instructed counsel that he could not disclose the testimony of a
witness to a prospective witness even if the witness, who had already testified, stated something
the attorney was not anticipating and the attorney expected the prospective witness to give
conflicting testimony).
599

Smith, 92 T.C. at 1355 (finding violation of Rule 145 when, prior to testifying, the witness
read a portion of the transcript reflecting the testimony of previous fact witnesses). See also
600

Generally, trial exhibits prepared prior to trial are not considered testimony and can be
provided to a witness prior to testifying.602 However, an exhibit created during the trial and
offered into evidence as a summary or clarification of a witness’s testimony is the equivalent of
oral testimony for purposes of Rule 615.603
The party claiming a violation of Rule 615 and requesting sanctions has the burden of
proving that he has been prejudiced by the violation.604 In general, prejudice is not presumed.605
In Colorado National Bankshares, Inc. v. Commissioner, counsel for the Commissioner, in
violation of Rule 615, disclosed to his expert witness an exhibit prepared during the trial and
which was the equivalent of oral testimony.606 The court found that, because the
Commissioner’s expert witness had testified previously in similar cases and was stating his
opinion based on his expertise rather than testifying as to facts, there was little likelihood that the
expert witness would alter his testimony based on his review of the exhibit.607 Accordingly, the
violation was not prejudicial to the taxpayer, and no testimony was stricken.608
Once a violation of Rule 615 has been established, the imposition of sanctions is within
the discretion of the court.609 Permissible sanctions include striking testimony; refusing to allow

Thompson v. Commissioner, 92 T.C. 486, 494-95 (1989) (court prohibited witness who had been
furnished portions of the transcript from testifying).
601

Smith, 92 T.C. 1349, 1355 (1989). See also Thompson, 92 T.C. at 495.

602

Colorado Nat’l Bankshares, 92 T.C. 246, 250 (1989).

Id. After testifying on cross-examination, the taxpayer’s expert witness prepared a graph
and two pages of computer computations which he could use on re-direct examination to clarify
his cross-examination testimony. During his re-direct testimony, the graph and computations
were admitted into evidence. Prior to the Commissioner’s expert witness testifying, counsel for
the Commissioner showed the exhibit to the expert witness. Because the graph and calculations
were considered testimony of the taxpayer’s expert witness, the court found that counsel for the
Commissioner violated Rule 145. Id.
603

604

Id. at 249.

605

Id.

606

Id. at 247-50.

607

Id. at 253.

608

Colorado Nat’l Bankshares, 92 T.C. 246, 253 (1989).

See TAX COURT RULES OF PRACTICE AND PROCEDURE 145(b) . See also Thompson v.
Commissioner, 92 T.C. 486, 495 (1989); Colorado Nat’l Bankshares, Inc. v. Commissioner, 92
609

a witness to testify; permitting rebuttal witnesses to testify as to motive or credibility; citing the
witness, counsel, or party for contempt; granting a new trial; dismissing the petition;
commenting on noncompliance with Rule 615 to reflect on the credibility of the witness;
defaulting either party for failure to proceed in accordance with the Tax Court Rules; and any
other sanctions the court finds appropriate.610
If violation of Rule 615 is disclosed prior to the testimony of the witness to whom the
testimony has been disclosed, it is within the discretion of the court to refuse or allow that
witness to testify.611 However, prior to knowing what the testimony of the witness will be, it is
difficult for the court to determine if the party against whom the order was violated will suffer
actual prejudice by permitting testimony of the witness.612 In such circumstances, the court will
evaluate whether the actions of the violating party were deliberate and to what extent the prior
testimony was disclosed.613

T.C. 246, 251-52 (1989); Thompson v. Commissioner, 57 T.C.M. (CCH) 783, 1989 T.C.M. (PH) ¶ 89,303.
Exclusion of the testimony of a witness who has violated Federal Rule 615 or Tax Court
Rule 145 is appropriate if the testimony was altered or untruthful as a result of the violation. See
Smith v. Commissioner 92 T.C. 1349, 1359 (1989) (except for his testimony as to his business
background, testimony of witness who had been provided a copy of the transcript was stricken).
See also Colorado Nat’l Bankshares, 92 T.C. at 251-52.
610

See Thompson, 92 T.C. at 496 (potential fact witness who was provided a copy of portions
of the transcript of the trial was not permitted to testify).
611

612

Id.

613

Id.

VIII. OPINIONS AND EXPERT TESTIMONY
Rule 701. Opinion Testimony by Lay Witnesses
If the witness is not testifying as an expert, the witness’ testimony in the form of
opinions or inferences is limited to those opinions or inferences which are (a)
rationally based on the perception of the witness, (b) helpful to a clear
understanding of the witness’ testimony or the determination of a fact in issue,
and (c) not based on scientific, technical or other specialized knowledge within
the scope of Rule 702.
Opinion testimony by a lay witness is admissible.614 Under an amendment made in 2000,
a lay witness cannot testify to an opinion based on scientific, technical, or other specialized
knowledge.615 Such opinions are governed by Rule 702, discussed infra. The amendment was
made to eliminate the risk that the reliability requirements of Rule 702 would be evaded by
offering an expert witness as a lay witness.616
A lay witness can give opinion, as opposed to expert, testimony.
A witness can testify as to his opinion on the basis of relevant historical or narrative facts
that the witness has perceived.617 To offer an opinion,618 the witness must have knowledge of
facts directly relevant to the case619 and the opinion must be helpful to the court.620 It is within
614

FED. R. EVID. 701.

See Estate of Dunia v. Commissioner, 87 T.C.M. (CCH) 1353, 1355-56, 2004 T.C.M. (RIA)
¶ 55,643, at ___ (testimony of real estate developer as to value of property would only be helpful
if based on specialized knowledge derived from experience and, therefore, did not constitute
opinion testimony of lay witness.)
615

616

FED. R. EVID. 701 (Advisory Committee’s Note on 2000 amendment).

Estate of McCampbell v. Commissioner, 61 T.C.M. (CCH) 2263, 2268, 1991 T.C.M. (P-H)
¶ 91,141, at 670.
617

See Estate of Smith v. Commissioner, 57 T.C.M. (CCH) 1163, 1165, 1989 T.C.M. (P-H) ¶
89,398, at 1933-34 (testimony of witness as to whether she had an agreement to pay income tax
due on sale of property was not testimony regarding her opinion of the taxability of the sale and,
therefore, was not excludable as an improper opinion of a lay witness).
618

See Rowlee v. Commissioner, 80 T.C. 1111, 1117-18 (1983) (in determining whether the
taxpayer had a fraudulent intent when he failed to file his income tax return, an English teacher’s
analysis of the grammatical structure of the Sixteenth Amendment and a letter from a senator to
the Chief Counsel of the Service stating that wages are not income were not relevant). See also
Thrower v. Commissioner, 85 T.C.M. (CCH) 1312, 2003 T.C.M. (RIA) ¶ 2003-139 (opinion
testimony based on specialized knowledge as a former police officer, where witness failed to
619

the discretion of the judge to determine whether the witness is qualified to give an opinion as a
lay witness.621 If the quantity or quality of knowledge or experience with respect to the opinion
is insufficient to be of any assistance to the court, it will not be admitted.622
In Pensinger v. Commissioner,623 one of the issues before the court was whether the
taxpayer’s stock in a corporation qualified as section 1244 stock. The corporation’s accountant
testified that, in preparing the year-end certified reports, he had reviewed the corporate minutes,
articles of incorporation, and stock ledger book of the corporation and, during this review, had
observed a written plan for issuance of the stock as required by section 1244.624 The accountant
further testified that, in preparing income tax returns for his clients, it was his practice to claim
an ordinary loss pursuant to section 1244 only if he had observed a qualified plan for the
issuance of the stock, and if the stock had in fact been so issued. Because the accountant’s
opinion was based on his own knowledge of the facts and observation of the plan, because his
testimony was helpful to the trier of fact in determining whether the stock qualified as section
1244 stock and because the corporate records had subsequently been destroyed, the court
allowed the lay opinion testimony of the accountant regarding whether the stock qualified as
section 1244 stock.625
establish a reliable factual predicate for testimony, did not qualify as lay witness opinion
testimony); Chagra v. Commissioner, 62 T.C.M. (CCH) 347, 360, 1991 T.C.M. (P-H) ¶ 91,366,
at 1844, aff’d, 990 F.2d 1250 (2d Cir. 1993) (opinion testimony based on the witness’s
specialized experience and not facts directly relevant to the case before the court did not qualify
as lay witness opinion testimony); Estate of McCampbell, 61 T.C.M. (CCH) at 2268-69, 1991
T.C.M. (P-H) ¶ 91,141, at 671-72 (employees of a bank that served as the executor of an estate
and trustee of property were not allowed to testify as lay witnesses regarding the value of
property because they did not have the familiarity, knowledge, and expertise which an owner of
property would have).
See Foster v. Commissioner, 80 T.C. 34, 136 (1983), aff’d in part and vacated in part, 756
F.2d 1430 (9th Cir. 1985) (excluding the taxpayer’s opinion testimony as not satisfying the
requirement of being helpful when the court had available to it the same information upon which
the taxpayer based his opinion).
620

Id. See also Estate of McCampbell, 61 T.C.M. (CCH) at 2268, 1991 T.C.M. (RIA) ¶ 91,141
at 670.
621

622

71.

See Estate of McCampbell, 61 T.C.M. (CCH) at 2268, 1991 T.C.M. (P-H) ¶ 91,141, at 670-

623

40 T.C.M. (CCH) 66, 1980 T.C.M. (P-H) ¶ 80,104.

624

Pensinger, 40 T.C.M. (CCH) at 72, 1980 T.C.M. (P-H) ¶ 80,104, at 538.

Pensinger, 40 T.C.M. (CCH) at 72-73, 1980 T.C.M. (P-H) ¶ 80,104, at 538. One of the
requirements for qualification as section 1244 stock is that the corporation must adopt a plan to
offer the stock for a period specified in the plan. See I.R.C. § 1244(c)(1).
625

If the testimony of the witness is not based on facts relevant to an issue before the court,
the testimony will not be admissible. In Chagra v. Commissioner,626 a drug enforcement officer
testified as a lay witness about the prices of marijuana and cocaine in the western United States
and Florida and gave his opinion as to the profit a drug trafficker could expect to make. His
testimony was based on his specialized experience as a drug enforcement officer. The court
found that, because he did not base his opinion on the facts before the court and his opinion did
not accentuate other testimony, his testimony fell outside the scope of Rule 701. The court
granted a motion to strike his testimony.627
The owner of property is qualified to testify as a lay witness to its value.628 The owner’s
lack of experience in valuing property goes to the weight to be given his testimony.629
There is no presumption that a representative of the owner acquires special knowledge of
the value of the owner’s property.630 The representative must establish that he has independent
knowledge of the property and its value sufficient to qualify him to give an expert opinion as to
its value. In Estate of McCampbell v. Commissioner,631 employees of a bank, that was the
626

62 T.C.M. (CCH) 347, 1991 T.C.M. (P-H) ¶ 91,366, aff’d, 990 F.2d 1250 (2d Cir. 1993).

Chagra, 62 T.C.M. (CCH) at 360-61, 1991 T.C.M. (P-H) ¶ 91,366, at 1844-45 (the
Commissioner offered the drug enforcement officer as a factual witness but did not attempt to
qualify him as an expert witness).
627

DiPlacido v. Commissioner, 65 T.C.M. (CCH) 2438, 2440, 1993 T.C.M (RIA) ¶ 93,169, at
786 (opinion of landowner as to the value of property was admissible because of owner’s special
relationship to that property). See also Estate of McCampbell v. Commissioner, 61 T.C.M.
(CCH) 2263, 2268, 1991 T.C.M. (P-H) ¶ 91,141, at 670-71 (such knowledge is derived from
presumed familiarity with the property, knowledge about the uses to which the property can be
put, experience in dealing with the property, and purchase of the property); Juden v.
Commissioner, 53 T.C.M. (CCH) 1154, 1160, 1987 T.C.M. (P-H) ¶ 87,302, at 1533 (allowing
property owner to testify as to the property value), aff’d, 865 F.2d 960 (8th Cir. 1989). The
property owner must own the property on the valuation date. Estate of Dunia v. Commissioner,
87 T.C.M. (CCH) 1353, 1355-56, 2004 T.C.M. (RIA) ¶ 55,643, at ____; Estate of Gloeckner v.
Commissioner, 71 T.C.M. (CCH) 2548, 1996 T.C.M. (RIA) ¶ 96,148, rev’d other grounds, 152
F.3d 208 (2d Cir. 1998).
628

See Sanborn v. Commissioner, 46 T.C.M. (CCH) 1435, 1447, 1983 T.C.M. (P-H) ¶ 83,579,
at 2351. See also Sarzen v. Commissioner, 37 T.C.M. (CCH) 1853-4, 1853-5, 1978 T.C.M. (PH) ¶ 78,513, at 2148; Sylvester v. Commissioner, 37 T.C.M. (CCH) 1847-79, 1847-84, 1978
T.C.M. (P-H) ¶ 78,461, at 1922.
629

Estate of McCampbell v. Commissioner, 61 T.C.M. (CCH) 2263, 2268, 1991 T.C.M. (P-H)
¶ 91,141, at 671.
630

631

Estate of McCampbell, 61 T.C.M. (CCH) at 2268, 1991 T.C.M. (P-H) ¶ 91,141, at 671.

executor of an estate and trustee of property, were not allowed to testify as lay witnesses
regarding the value of property because the court found that they did not have the familiarity,
knowledge, and expertise which an owner of property would have.632 However, in Hawkins v.
Commissioner,633 one of the issues before the court was the value of an item contributed to a
Roman Catholic diocese. A member of the Finance Committee of the Roman Catholic Diocese
of Des Moines, as part of his duties, attempted to value the item. The court allowed the Finance
Committee member to testify as to the item’s value.634
Rule 702. Testimony by Experts
If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable principles and
methods, and (3) the witness has applied the principles and methods reliably to
the facts of the case.

632

72.

Estate of McCampbell, 61 T.C.M. (CCH) at 2268-69, 1991 T.C.M. (P-H) ¶ 91,141, at 671-

633

44 T.C.M. (CCH) 715, 1982 T.C.M. (P-H) ¶ 82,451, aff’d, 713 F.2d 347 (8th Cir. 1983).

634

Hawkins, 44 T.C.M. (CCH) at 724-25, 1982 T.C.M. (P-H) ¶ 82,451, at 1998-99.

Factors that might be considered in assessing reliability of expert testimony:
•
•
•
•
•
•

•
•
•
•

whether the expert’s technique or theory can be or has been tested;
whether the technique or theory has been subject to peer review
and publication;
the known or potential rate of error of the technique or theory
when applied;
the existence and maintenance of standards and controls;
whether the technique or theory has been generally accepted in the
scientific community;
whether the expert is proposing to testify about matters growing
naturally and directly out of research he has conducted
independent of the litigation, or whether he has developed his
opinions expressly for purposes of testifying;
whether the expert has unjustifiably extrapolated from an accepted
premise to an unfounded conclusion;
whether the expert had adequately accounted for obvious
alternative explanations;
whether the expert employs in the courtroom the same level of
intellectual rigor that characterizes the practice of an expert in the
relevant field; and
whether the field of expertise claimed by the expert is known to
reach reliable results for the type of opinion the expert would give.

The party offering the testimony of an expert witness must establish that the witness is
qualified as an expert.635 A witness can be an expert based on specialized skill or understanding

Rowlee v. Commissioner, 80 T.C. 1111, 1117-18 (1983) (court held that there was no
foundation for admission of English teacher’s written analysis of grammatical structure of the
Sixteenth Amendment and letter from a senator to the Chief Counsel of the Service stating that
wages are not income where writers had not been qualified as experts); Pack v. Commissioner,
39 T.C.M. (CCH) 1179, 1186 n.23, 1980 T.C.M. (P-H) ¶ 80,065, at 362 n.23 (because court
cannot speculate as to the qualifications of an expert who acts as an advisor to the court, expert’s
credentials and presence must be made available to the court and for purposes of crossexamination). See also David Nolte, Los Angeles Lawyer’s Semiannual Guide to Expert
Witnesses, LOS ANGELES LAW. (Nov. 2002); Scott E. Miller, The Do’s and Don’ts of Using
Expert Witnesses, 62 OR. STATE BAR BULLETIN 35 (2002); Burgess J.W. Raby and William L.
Raby, Tax Practitioners as Expert Witnesses, 95 TAX NOTES (TA) 731 (Apr. 29, 2002).
Generally, while a party may disagree with the opposing party’s expert’s methodology,
underlying factual assumptions, or analysis, such matters seldom involve the “credibility” of the
expert. Centel Communications Co. v. Commissioner, 92 T.C. 612, 623 n.6 (1989), aff’d, 920
F.2d 1335 (7th Cir. 1990).
635

on the subject matter involved in the dispute.636 An owner is qualified to testify regarding the
value of his property.637 However, the owner must own the property on the valuation date.638
The three enumerated requirements set forth in Rule 702 and necessary for an expert’s
opinion to be admissible were added by amendment in 2000. They require the court to assess the
reliability of proffered testimony before admitting it into evidence. These additional
requirements bring the rule into conformance with the Supreme Court’s opinion in Daubert v.
Merrill Dow Pharmaceuticals, Inc.639
Expert testimony is admissible only if it is helpful to the trier of fact.640 Whether
testimony will assist the court in understanding the evidence and whether the witness qualifies as
See Martin Ice Cream Co. v. Commissioner, 110 T.C. 189, 222 (1998) (“lack of formal
qualifications as an appraiser” did not automatically disqualify expert); Furman v.
Commissioner, 75 T.C.M. (CCH) 2206, 2215, 1998 T.C.M. (RIA) ¶ 98,157, at 870 (although
experts were not formally accredited as appraisers, they were qualified to perform business
valuations); Estate of Bennett v. Commissioner, 65 T.C.M. (CCH) 1816, 1818 n.4, 1993 T.C.M.
(RIA) ¶ 93,034, at 134 n.4 (witness was recognized as an expert despite his lack of formal
credentials); Estate of Mueller v. Commissioner, 63 T.C.M. (CCH) 3027, 3027-14 n.7, 1992
T.C.M. (RIA) ¶ 92,284, at 1412 n.7 (experts are to be judged by what they know, not by where
they learned what they know); Chagra v. Commissioner, 62 T.C.M. (CCH) 347, 360, 1991
T.C.M. (P-H) ¶ 91,366, at 1844, aff’d, 990 F.2d 1250 (2d Cir. 1993) (expert witnesses do not
contribute personal knowledge of an issue or transaction, but specialized knowledge of a field
that is not possessed by a layman); Krauskopf v. Commissioner, 48 T.C.M. (CCH) 620, 627-28,
1984 T.C.M. (P-H) ¶ 84,386, at 1508-09 (because the critical factor in determining whether a
witness qualifies as an expert is his actual experience and the expected probative value of his
opinion, the court allowed the taxpayer’s expert to testify about value of a stock car, even though
the expert did not have formal training, because the expert was a former stock car driver and had
extensive experience in buying and selling collector cars).
636

See Marcus v. Commissioner, 71 T.C.M. (CCH) 2823, 2829; Kaufman v. Commissioner, 53
T.C.M (CCH) 1348, 1359 n.24, 1987 T.C.M. (P-H) ¶ 87,350, at 1745 n.24 (owner of equipment
was qualified to give testimony regarding its value); Bailey v. Commissioner, 40 T.C.M. (CCH)
336, 338, 1980 T.C.M. (P-H) ¶ 80,170, at 798 (in determining the value of the taxpayer’s
property, when the taxpayer had purchased about 15 properties and sold one over the years and
was a general contractor, the taxpayer had some familiarity with property values and his
testimony was entitled to some weight).

637

Estate of Dunia v. Commissioner, 87 T.C.M. (CCH) 1353, 1355, 2004 T.C.M. (RIA) ¶
55,643, at ____; Estate of Gloeckner v. Commissioner, 71 T.C.M. (CCH) 2548, 1996 T.C.M.
(RIA) ¶ 96,148, rev’d on other grounds, 152 F.3d 208 (2d Cir. 1998).
638

509 U.S. 579, 590-93 (1993) (trial courts must be “gatekeepers,” excluding unreliable expert
testimony).
639

See Hosp. Corp. of Am. v. Commissioner, 109 T.C. 21, 59 (1977) (testimony that expressed
legal conclusions that were not helpful to the court was disregarded); Asat, Inc. v.
640

an expert witness is within the discretion of the court.641 The testimony of the expert witness
will be given evidentiary weight based on the expert’s qualifications and other relevant evidence
of value.642 Gaps in the expert’s knowledge will not disqualify him, but will be taken into
Commissioner, 108 T.C. 147, 168-69 (1997) (when the issue was whether the Commissioner
abused his discretion in reducing the taxpayer’s cost of goods sold and the report failed to
evaluate the information that was in the Commissioner’s possession at the time the determination
was made, the report was of no assistance to the court); RLC Indus. v. Commissioner, 98 T.C.
457, 487 (1992), aff’d, 58 F.3d 413 (9th Cir. 1995) (finding that expert opinion evidence offered
regarding scientific aspects of the botanical and geographical features of southern Oregon and
northern California, the meaning of timber industry terms, and other subjects related to the
foundation and standards for deciding whether taxpayer’s pooling of timber fell within the
statute and regulations was helpful but not conclusive); Snyder v. Commissioner, 93 T.C. 529,
534 (1989) (when the court has no opportunity to cross-examine the expert or see his
qualifications, the court cannot determine what weight to give the information); Cottage Sav.
Ass’n v. Commissioner, 90 T.C. 372, 400 (1988), rev’d, 890 F.2d 848 (6th Cir. 1989) (“expert
testimony regarding treatment of transaction under Generally Accepted Accounting Principles
did assist the trier of fact to understand the evidence or determine a fact in issue”); Exxon Corp.
v Commissioner, 63 T.C.M. (CCH) 2067, 2089, 1992 T.C.M. (RIA) ¶ 92,092, at 407 (expert
testimony regarding treatment of transaction under Generally Accepted Accounting Principles
did not assist the trier of fact to understand the evidence or determine a fact in issue and did not
contain specialized knowledge); Mathis v. Commissioner, 57 T.C.M. (CCH) 519, 526, 1989
T.C.M. (P-H) ¶ 89,254, at 1246 (role of the expert witness is to aid the judge in understanding
the evidence and not to convince the judge of an advocated position); Adair v. Commissioner, 54
T.C.M. (CCH) 705, 707, 1987 T.C.M. (P-H) ¶ 87,494, at 2656 (in valuation area, expert
testimony is helpful to the court).
See Laureys v. Commissioner, 92 T.C. 101, 126-29 (1989), acq. in part and nonacq. in part
1990-2 C.B. 1 (testimony of proposed expert was not admitted when court determined that
neither his testimony nor his qualifications would assist in determining the taxpayer’s purpose in
engaging in the transaction at issue); Estate of Borgatello v. Commissioner, 80 T.C.M. (CCH)
260, 263, 2000 T.C.M. (RIA) ¶ 2000-264, at 1480 (judge has broad discretion to decide what
evidence is relevant, reliable, and helpful to the trier of fact); Exxon Corp., 63 T.C.M. (CCH) at
2081, 1992 T.C.M. (RIA) ¶ 92,092, at 399 (holding that the witnesses were highly qualified
individuals whose expertise qualified them to testify as fact witnesses about their recollections
and as experts about their judgmental conclusions); Estate of McCampbell v. Commissioner, 61
T.C.M. (CCH) 2263, 2269-70, 1991 T.C.M. (P-H) ¶ 91,141, at 672 (court held that witnesses
were not qualified as experts and, even if they had been qualified, that the probative value of
their testimony would be too minimal to be of assistance to the trier of fact); Forte v.
Commissioner, 61 T.C.M. (CCH) 1754, 1758, 1991 T.C.M. (P-H) ¶ 91,036, at 141 (when expert
witness report was devoid of any basis on which the expert based his valuation opinion, the
expert witness report and testimony were given little weight).
641

See Estate of Mellinger v. Commissioner, 112 T.C. 26, 39 (1999); Mack v. Commissioner,
55 T.C.M. (CCH) 735, 742-43, 1988 T.C.M. (P-H) ¶ 88,187, at 975-76, (in determining whether
a partnership was organized with the intent to make a profit, and in determining the fair market
value of a diet device which potentially could have been marketed by the partnership and the
642

consideration in the weight given to his testimony or appraisal.643 The court is not bound by an
expert witness’s testimony when it is in conflict with the judgment of the court, and the court is
not required to accept the expert’s report in its entirety.644 The court can accept or reject expert
likelihood of the success of its sales, the court noted the fine credentials and qualifications of the
Commissioner’s expert and relied heavily on his expert witness testimony); Ailloni-Charas v.
Commissioner, 55 T.C.M (CCH) 252, 258, 1988 T.C.M. (P-H) ¶ 88,803, at 463, aff’d, 863 F.2d
45 (2d Cir. 1988) (in determining whether a partnership was organized with the intent to make a
profit, and in determining the fair market value of a motion picture film, the court stated that
both the taxpayer’s expert and the Commissioner’s expert were credible in their respective fields
of expertise, but that their respective testimony did not completely resolve the issue before the
court and thus took from each expert the testimony which was derived from his area of
expertise); Contract Reprod. Co. v Commissioner, 54 T.C.M. (CCH) 600, 605, 1987 T.C.M. (PH) ¶ 87,476, at 2549-50 (in determining whether the amount of compensation paid by a
corporation in the printing business to its two officer-shareholders was reasonable, the court
found the taxpayer’s expert had superior qualifications and credible testimony and that the
information he offered was useful for purposes of comparing the corporation with the printing
industry as a whole); Estate of McGill v. Commissioner, 48 T.C.M. (CCH) 239, 247-48, 1984
T.C.M. (P-H) ¶ 84,292, at 1149 (in determining value of stock, court rejected testimony of both
the taxpayer’s and the Commissioner’s expert witnesses in favor of the value determined by the
accountant who prepared the estate tax return because the accountant was chairman of the board
of directors, had acted as a business consultant and financial advisor to the corporation, had
participated in its major policy decisions, and was intimately familiar with the business and
thereby qualified as an expert witness).
Krauskopf v. Commissioner, 48 T.C.M. (CCH) 620, 627-28, 1984 T.C.M. (P-H) ¶ 84,386, at
1508-09 (allowing taxpayer’s expert to testify about value of stock car, even though the expert
did not have formal training, because expert was a former stock car driver and had extensive
experience in buying and selling collector cars).
643

Alumax Inc. v. Commissioner, 109 T.C. 133, 171-77 (1997), aff’d, 165 F.3d 822 (11th Cir.
1999) (finding both the Commissioner’s and the taxpayer’s expert witnesses’ reports to be
unhelpful and refusing to rely on them); IT&S of Iowa, Inc. v. Commissioner, 97 T.C. 496, 508
(1991) (court considered expert testimony to the extent it assisted in resolving the issues
presented); Estate of Gilford v. Commissioner, 88 T.C. 38, 57-58 (1987) (in determining the fair
market value of stock, the court did not accept the expert’s discount for blockage); Haffner’s
Serv. Stations, Inc. v. Commissioner, 83 T.C.M. (CCH) 1211, 1218-20, 2002 T.C.M. (RIA) ¶
2002-38, at 212-15, aff’d, 326 F.3d 1 (1st Cir. 2003) (in determining the amount of reasonable
compensation paid to two officers, the court rejected the taxpayer’s expert witness’s testimony
because he failed to independently verify the data upon which his conclusions were based, failed
to account for flaws in a compilation he relied upon, and reached his conclusion by comparing
the taxpayer to uncomparable publicly traded corporations); Barranti v. Commissioner, 76
T.C.M. (CCH) 957, 960-61, 1998 T.C.M. (RIA) ¶ 98,427, at 2536-37, aff’d sub nom., Scott v.
Commissioner, 236 F.3d 1239 (10th Cir. 2001) (in determining fair rental value of property, the
court found the taxpayer’s expert unpersuasive and so reached a determination of value based on
its examination of evidence in the record); BOCA Constr., Inc. v. Commissioner, 69 T.C.M.
(CCH) 1589, 1594, 1995 T.C.M. (RIA) ¶ 95,005, at 26 (finding the taxpayer’s expert’s testimony
644

testimony, or accept portions of expert testimony, in accordance with its best judgment.645 The
role of the expert is not to convince the judge of one party’s position, but to assist the judge in
understanding the evidence.646
unconvincing because it was unobjective, unbridled boosterism for the taxpayer’s position);
Estate of Davis v. Commissioner, 65 T.C.M. (CCH) 2365, 2366, 1993 T.C.M. (RIA) ¶ 93,155, at
709 (in determining value of cause of action for damages in lawsuit against Merrill Lynch for
churning an account, an attorney who had expertise in evaluating lawsuits, but no specialized
expertise in the area of securities and churning litigation, was allowed to testify as an expert
because he provided assistance to the court as to the methodology to be used in valuing a lawsuit,
but his opinion as to value of the cause of action was not binding on the court); Ailloni-Charas,
55 T.C.M. (CCH) at 258, 1988 T.C.M. (P-H) ¶ 88,803, at 463; Estate of McGill v.
Commissioner, 48 T.C.M. (CCH) 239, 247-48, 1984 T.C.M. (P-H) ¶ 84,292, at 1149.
See Estate of Mellinger v. Commissioner, 112 T.C. 26, 38-45 (1999) (in determining
marketability discount to be applied to stock, the court relied on the taxpayer’s expert witnesses,
but adjusted their conclusions to reflect their weaknesses); Snyder v. Commissioner, 86 T.C.
567, 582-84 (1986) (in determining whether compensation was reasonable, court found both the
Commissioner’s and the taxpayer’s experts unpersuasive); Parker v. Commissioner, 86 T.C. 547,
562 (1986) (court will not reject expert testimony without objective reason for doing so, but can
find one report more persuasive on one ultimate element and another more persuasive on another
ultimate element); Sherrer v. Commissioner, 77 T.C.M. (CCH) 1795, 1800-01, 1999 T.C.M.
(RIA) ¶ 99,122, at 748, aff’d without published opinion (9th Cir. 2001) (in determining amount
of expenses incurred by the taxpayer, the court did not accept the taxpayer’s expert’s report on
the issue in its entirety); Mad Auto Wrecking, Inc. v. Commissioner, 69 T.C.M. (CCH) 2330,
2336-37, 1995 T.C.M. (RIA) ¶ 95,152, at 960 (in determining whether compensation was
reasonable, court found both the Commissioner’s and the taxpayer’s experts unpersuasive);
Pulsar Components Int’l Inc. v. Commissioner, 71 T.C.M. (CCH) 2436, 2444, 1996 T.C.M.
(RIA) ¶ 96,129, at 957-58 (in determining whether compensation was reasonable, court found
both the Commissioner’s and the taxpayer’s experts unpersuasive); Campbell v. Commissioner,
59 T.C.M. (CCH) 236, 254-56, 1990 T.C.M. (P-H) ¶ 90,162, at 737-38, aff’d in part and rev’d in
part, 943 F.2d 815 (8th Cir. 1991) (court will not reject expert testimony without sound reason,
but may reject all or a portion of the opinion of any expert which is contrary to the court’s sound
judgment); Cont’l Grain Co. v. Commissioner, 56 T.C.M. (CCH) 900, 1988 T.C.M. (P-H) ¶
88,577 (court based determination of fair market value upon those portions of the expert
witnesses’ reports it deemed reliable); Estate of Gallo v. Commissioner, 50 T.C.M. (CCH) 470,
1985 T.C.M. (P-H) ¶ 85,363 (court can find one expert report more persuasive on one ultimate
element of valuation and another more persuasive on another ultimate element).
645

See Sunoco, Inc. v. Commissioner, 118 T.C. 181, 183-84 (2002) (expert testimony is not
useful when the expert is merely an advocate for the position argued by one of the parties); RLC
Indus. Co. v. Commissioner, 98 T.C. 457, 487 n.24 (1992), aff’d, 58 F.3d 413 (9th Cir. 1995)
(role of the expert witness is to aid the judge in understanding the evidence and not to convince
the judge of an advocated position); Laureys v. Commissioner, 92 T.C. 101, 129 (1989), acq. in
part and nonacq. in part 1990-2 C.B. 1 (expert testimony is not useful when the expert is merely
an advocate for the position argued by one of the parties); Robertson v. Commissioner, 77
T.C.M. (CCH) 1849, 1865, 1999 T.C.M. (RIA) ¶ 99,130, at 828, aff’d without published opinion
646

A dealer in personal property is considered competent to give an opinion as to the fair
market value of the property in which he deals.647 However, if probative evidence offered on the
basis that the witness is the owner, and therefore an expert, is too minimal to be of assistance to
the trier of fact, it will not be admitted into evidence.648
Testimony which explains a methodology used in determining the amount of the
deficiency, rather than the validity of the methodology, is not scientific, technical, or other
specialized knowledge and, therefore, a witness testifying as to methodology does not need to be
qualified as an expert.649 In contrast, a witness must be qualified as an expert to testify as to the
methodology for valuing a lawsuit. In Estate of Davis v. Commissioner,650 prior to her death, the
decedent had filed a lawsuit against Merrill Lynch alleging that it had churned her account.
Before the lawsuit was completed, the decedent passed away. On the Form 706, United States
Estate (and Generation-Skipping Transfer) Tax Return, the estate took the position that the cause
of action had no value. More than four years after decedent’s death, the lawsuit was finally
settled, and the decedent’s estate received a net amount of $1,065,555. The issue before the
court was the value of the cause of action at the time of the decedent’s passing. At trial, the estate
claimed the cause of action was valued at $62,255 and offered the testimony of an experienced
trial lawyer as to a methodology for determining the value of a cause of action. Even though the
trial lawyer had no expertise in the area of securities or churning litigation, the court found that
(9th Cir. 2001) (when experts lacked objectivity and credibility and became advocates for the
position argued by the taxpayers, the experts’ reports and testimony was of no assistance to the
court); Barranti, 76 T.C.M. (CCH) at 960, 1998 T.C.M. (RIA) ¶ 98,427, at 2536 (expert
testimony is not useful when the expert is merely an advocate for the position argued by one of
the parties); Mad Auto Wrecking, Inc., 69 T.C.M. (CCH) at 2337, 1995 T.C.M. (RIA) ¶ 95,152,
at 960 (court was not persuaded by expert who was retained by the taxpayer to advocate its
position); Pulsar Components Int’l Inc., 71 T.C.M. (CCH) at 2444, 1996 T.C.M. (RIA) ¶ 96,129,
at 958 (court was not persuaded by expert who was retained by the taxpayer to advocate its
position); Mathis v. Commissioner, 57 T.C.M. (CCH) 519, 526, 1989 T.C.M. (P-H) ¶ 89,254, at
1246 (role of expert witness is to aid the judge in understanding the evidence and not to convince
the judge of an advocated position).
647

See Krauskopf, 48 T.C.M. (CCH) at 627-28, 1984 T.C.M. (P-H) ¶ 84,386, at 1508-09.

See Estate of McCampbell v. Commissioner, 61 T.C.M. (CCH) 2263, 2269, 1991 T.C.M.
(P-H) ¶ 91,141, at 672 (holding that witnesses did not qualify as experts and, even if they had
qualified, that the probative value of their testimony would be too minimal to be of assistance to
the trier of fact).
648

See Gudenschwager v. Commissioner, 56 T.C.M. (CCH) 1010, 1012, 1989 T.C.M. (P-H) ¶
89,006, at 32 (holding that revenue agent who testified that she used the Bureau of Labor
statistics in determining the taxpayer’s unreported income was testifying as to the methodology
used, and not the validity of the methodology, and, therefore, was not an expert witness).
649

650

65 T.C.M. (CCH) 2365, 1993 T.C.M. (RIA) ¶ 93,155.

the trial lawyer had expertise in evaluating lawsuits and allowed his testimony to the extent that
it would assist the court in determining the value of the lawsuit.651
An expert may not testify as to principles of law.652 In Estate of Carpenter v.
Commissioner,653 the taxpayer intended to offer into evidence the report and testimony of an
attorney who would address the application of state law to the language of a will to determine the
rights of the surviving spouse. The court held that the proffered testimony was within the
exclusive province of the trial judge and did not assist the court in understanding the evidence or
determining a fact in issue.654
To be admissible, a scientific test must be generally accepted in the particular field in
which it belongs.655 The results of a polygraph test, arranged for by the taxpayer without the
knowledge of counsel for the Commissioner, were not admissible because the taxpayer had not
Estate of Davis, 65 T.C.M. (CCH) at 2366, 1993 T.C.M. (RIA) ¶ 93,155, at 709. The
portion of the expert’s report that did not pertain to the methodology of valuing a lawsuit was not
considered expert testimony but was treated as though it were part of the trial brief or
memorandum on behalf of the taxpayer.
651

See Alumax Inc. v. Commissioner, 109 T.C. 133, 175 (1997), aff’d, 165 F.3d 822 (11th Cir.
1999) (finding that certain statements in expert witness’s report were legal opinions beyond the
proper scope of expert opinions); Hosp. Corp. of Am. v. Commissioner, 109 T.C. 21, 59 (1997)
(disregarding expert witness’s report which contained legal conclusions); Asat, Inc. v.
Commissioner, 108 T.C. 147, 168 (1997) (court found expert report was not appropriate
testimony because it purported to apply a legal standard); FPL Group, Inc. v. Commissioner, 83
T.C.M. (CCH) 1463, 2002 T.C.M. (RIA) ¶ 2002-092 (report that contained legal conclusion was
not helpful to the court in understanding the evidence or determining a fact in issue); Estate of
Carpenter v. Commissioner, 65 T.C.M. (CCH) 2119, 2120, 1993 T.C.M. (RIA) ¶ 93,097, at 455,
aff’d, 52 F.3d 1266 (4th Cir. 1995) (finding proposed testimony of expert as to the application of
state law to the issue before the court inadmissible); Allen v. Commissioner, 62 T.C.M. (CCH)
741, 749, 1991 T.C.M. (P-H) ¶ 91,452, at 2254-55, aff’d, 993 F.2d 875 (3d Cir. 1993) (finding
that proposed testimony of experts as to whether factors contained in income tax regulations
were present or absent and whether a model form agreement was a joint venture were legal
conclusions; therefore, the expert reports were not admitted into evidence and the testimony was
not considered); Dapice v. Commissioner, 46 T.C.M (CCH) 598, 602, 1983 T.C.M. (P-H) ¶
83,377, at 1537-38 (finding that proposed testimony by certified public accountant as to his
opinion on whether the taxpayer was entitled to deductions were legal conclusions and therefore
not admissible).
652

653

65 T.C.M. (CCH) 2119, 1993 T.C.M. (RIA) ¶ 93,097, aff’d, 52 F.3d 1266 (4th Cir. 1995).

654

Estate of Carpenter, 65 T.C.M. (CCH) at 2119, 1993 T.C.M. (RIA) ¶ 93,097, at 454.

See, e.g., Pacella v. Commissioner, 78 T.C. 604, 613-17 (1982) (ink identification was not a
recognized science). But compare Katz v. Commissioner, 60 T.C.M. (CCH) 991, 1990 T.C.M.
(P-H) ¶ 90,533 (ink evidence testimony allowed).
655

established that polygraph examinations had gained general acceptance in the relevant scientific
community.656
A party intending to call an expert witness at trial must file the expert witness’s report
with the court and provide a copy to the opposing party no later than 30 days before the call of
the trial calendar.657 The report must set forth the qualifications of the expert, his opinion and
the facts or data on which the opinion is based, and set forth in detail the reasons for his
conclusions.658 The court may exclude proposed expert witness testimony for failure to comply
with these requirements, unless the failure is due to good cause and the failure to comply does
not unduly prejudice the opposing party.659 If the expert’s report and/or his testimony fails to
provide data to support his assertions, the lack of support may render the expert’s opinion totally
unreliable and not worthy of belief.660
In Thrower v. Commissioner,661 the Commissioner determined that the taxpayer had
income from illegal sources. He determined how much income that taxpayer had for the year by
extrapolating based on what the taxpayer had during the month of August. The Commissioner
determined how much illegal income the taxpayer had in August by referring to a notebook the
police allegedly seized from the taxpayer’s briefcase when arrested.662

656

See Conti v. Commissioner, 99 T.C. 370, 373-74 (1992), aff’d, 39 F.3d 658 (6th Cir. 1994).

TAX COURT RULES OF PRACTICE AND PROCEDURE 143(f)(1). See, e.g., Levy v.
Commissioner, 87 T.C. 794 (1986); Sandvik v. Commissioner, 52 T.C.M. (CCH) 1181, 1986
T.C.M. (P-H) ¶ 86,588.
657

TAX COURT RULES OF PRACTICE AND PROCEDURE 143(f)(1). See, e.g., Levy v.
Commissioner, 87 T.C. 794 (1986); Sandvik v. Commissioner, 52 T.C.M. (CCH) 1181, 1986
T.C.M. (P-H) ¶ 86,588.
658

TAX COURT RULES OF PRACTICE AND PROCEDURE 143(f)(1). See, e.g., Tudyman v.
Commissioner, 71 T.C.M. (CCH) 2950, 1996 T.C.M. (RIA) ¶ 96,215; Estate of Dowlin v.
Commissioner, 67 T.C.M. (CCH) 2750, 1994 T.C.M. (RIA) ¶ 94,183; Levy v. Commissioner, 87
T.C. 794 (1986); Sandvik v. Commissioner, 52 T.C.M. (CCH) 1181, 1986 T.C.M. (P-H) ¶
86,588.
659

See Knight v. Commissioner, 115 T.C. 506, 516 (2000); Estate of Davis v. Commissioner,
110 T.C. 530, 543 (1998); Rose v. Commissioner, 88 T.C. 386, 401 (1987), aff’d, 868 F.2d 851
(6th Cir. 1989); E.J. Harrison and Sons, Inc. v. Commissioner, 86 T.C.M (CCH) 240, 2003
T.C.M. (RIA) ¶ 2003-239 (finding proffered expert witness report inadmissible because it was
not “based on sufficient facts or data” and failed to apply principles and methods reliably to the
facts).
660

661

85 T.C.M. (CCH) 1312, 2003 T.C.M. ¶ 2003-139.

662

Thrower, 85 T.C.M. (CCH) at 1315, 2003 T.C.M. ¶ 2003-139, at 711-12.

The Commissioner offered as his sole witness the police officer who had been in charge
of the taxpayer’s criminal investigation. Subsequent to the investigation, the witness left the
police department and began operating his own consulting business. At trial, the Commissioner
offered into evidence a copy of the notebook. He gave no explanation as to why the original was
not offered or why pages were apparently missing. In addition, the photocopied pages contained
hand-written notations. The Commissioner conceded that none were made by the taxpayer, but
that some had been made by the revenue agent and some by law enforcement officers. The
notebook made no reference, direct or indirect, to the taxpayer. Finally, the witness was unable
to authenticate the photocopied pages. Thus, the court refused to admit the notebook pages into
evidence.663
The Commissioner then attempted to rely on the witness’s expertise as a former police
officer to ascertain what a reasonable amount of illegal income might be for a month. Because
the witness’s opinion was based on the photocopied pages the court had found inadmissible, it
held his opinion was unreliable and not entitled to any weight.664
In Bank One Corp. v. Commissioner, Bank One submitted a rebuttal report it alleged had
been written jointly by its two expert witnesses, Smithson and Sullivan. The court directed Bank
One to clarify which portions of the joint rebuttal report were attributed to each expert. In
response, Bank One attributed 35% of the report to one or both of the experts. The remaining
65% was not attributed to either expert.
The court ruled that the joint report was unreliable and, therefore, inadmissible.
However, it allowed Bank One to submit two separate reports, one for each expert, each report
containing the relevant portions of the joint report attributable to the relevant expert.
In considering the two reports subsequently submitted by Bank One, the court noted that
Sullivan’s rebuttal report included portions of the joint rebuttal report also attributed to
Smithson. In addition, it included portions of the report that Sullivan had failed to identify at
trial as prepared by him and portions he testified he had not prepared. Even though Sullivan had
testified at trial that he adopted every word of the revised rebuttal report as his own, the court
heldIn order for the Court to conclude that the Sullivan rebuttal report is reliable, we
believe it critical that Sullivan at least be familiar with all material matters in that
report. Simply because an expert adopts the words of a report prepared by
another as his or her direct testimony does not mean that the expert is familiar
with all material matters in the report. If we were to admit expert testimony
merely on the basis that the expert has adopted the words of a report, in essence,
663

Thrower, 85 T.C.M. (CCH) at 1315-16, 2003 T.C.M. ¶ 2003-139, at 711-12.

Thrower, 85 T.C.M. (CCH) at 1316, 2003 T.C.M. ¶ 2003-139, at 712-13. The court also
noted that the witness had never been formally offered as an expert witness and the purported
expert report was never offered into evidence. Thrower, 85 T.C.M. (CCH) at 1316 n.10, 2003
T.C.M. ¶ 2003-139, at 712-13 n.10.
664

we encourage litigants to shop for an accommodating opinion that is compatible
with a particular trial strategy but which does little to assist the Court in
understanding the evidence. See E.E.O.C. v. Rockwell International Corp., 60 F.
Supp. 2d 791 (N.D. Ill. 1999) (finding expert testimony unreliable in part because
the expert included language at the request of counsel). Such is especially true
here where Sullivan’s adoption shows that he was merely acting as an advocate
and not as an expert with enough familiarity with the report to adopt it as his own
work product.665
Because Bank One failed to establish that Sullivan prepared the rebuttal
report, it was inadmissible.
If the witness is qualified to testify as an expert, the report will be received into evidence
as his direct testimony.666 The court may allow an expert witness to testify without a written
report where the expert testifies only with respect to industry practice or only in rebuttal to
another expert witness.667

Bank One Corp. v. Commissioner, Nos. 5759-95, 5956-97 (T.C. Jan. 15, 2003) (order
finding Sullivan rebuttal report was not admissible). See also Estate of Noble v. Commissioner,
No. 12606-01 (T.C. Dec. 23, 2003) (order finding that expert witness report signed by three
persons, when only one was available to testify in court, was not admissible).
665

666

TAX COURT RULES OF PRACTICE AND PROCEDURE 143(f)(1).

TAX COURT RULES OF PRACTICE AND PROCEDURE 143(f)(2); Yates v. Commissioner, 92
T.C. 1215, 1228 (1989), aff’d, 924 F.2d 967 (10th Cir. 1991); Austin v. Commissioner, 73
T.C.M. (CCH) 2470, 1997 T.C.M. (RIA) ¶ 97,157; Regents Park Partners v. Commissioner, 63
T.C.M. (CCH) 3131, 1992 T.C.M. (RIA) ¶ 92,336.
667

Rule 703. Bases of Opinion Testimony by Experts
The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expert at or before the
hearing. If of a type reasonably relied upon by experts in the particular field in
forming opinions or inferences upon the subject, the facts or data need not be
admissible in evidence, in order for the opinion or inference to be admitted. Facts
or data that are otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court determines that their
probative value in assisting the jury to evaluate the expert’s opinion substantially
outweighs their prejudicial effect.
If the facts or data are of a type that experts in the field reasonably rely upon in forming
opinions or inferences, the facts and data do not have to be admissible into evidence.668 Such
hearsay facts and data, however, are not considered substantive evidence.669 When necessary,
See Hosp. Corp. of Am. v. Commissioner, 109 T.C. 21, 60 (1977) (court considered expert
testimony and gave it due weight to the extent that it helped the court determine if a property
item was personal property or a structural component); RLC Indus. Co. v. Commissioner, 98
T.C. 457, 499 (1992), aff’d, 58 F.3d 413 (9th Cir. 1995) (expert testimony may be based on
expert’s personal knowledge and observations); H Group Holding, Inc. v. Commissioner, 78
T.C.M. (CCH) 533, 1999 T.C.M. (RIA) ¶ 99,334 (evidence relied upon by expert was admitted
for purposes of understanding or explaining the basis for the expert’s opinion and not for the
truth of their contents); Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 1992 T.C.M.
(RIA) ¶ 92,092 (fact that expert perceived through his employment some of the facts upon which
his conclusions were based was permissible); Hughes v. Commissioner, 58 T.C.M. (CCH) 246,
1989 T.C.M. (P-H) ¶ 89,528 (in determining whether the taxpayer was entitled to a deduction for
mining development expenses under section 616, the expert was permitted to rely on data set
forth in geological reports in determining whether a commercially marketable quantity of gold
was disclosed at the time of the taxpayer’s investment); Royce C. McDougal, M.D., Inc. v.
Commissioner, 49 T.C.M. (CCH) 731, 1985 T.C.M. (P-H) ¶ 85,064 (in determining value of
stock of a closely held corporation, court held that an expert would not reasonably rely upon
information which was purely speculative); Wilcox Mfg. Co., Inc. v. Commissioner, 38 T.C.M.
(CCH) 378, 1979 T.C.M. (P-H) ¶ 79,092 (appraisal attached to expert witness report regarding
what constituted a reasonable accumulation for self-insurance against fire was of the type
reasonably relied upon by experts in the field in forming opinions and inferences).
668

See Haffner’s Serv. Stations, Inc. v. Commissioner, 83 T.C.M. (CCH) 1211, 1220, 2002
T.C.M. (RIA) ¶ 2002-038, at 214, aff’d, 326 F.3d 1 (1st Cir. 2003) (mere fact that the court
admits an expert’s opinion into evidence does not mean the underlying facts upon which the
expert relied are admitted); Schachter v. Commissioner, 76 T.C.M. (CCH) 113, 1998 T.C.M.
(RIA) ¶ 98,260 (reliance by expert on hearsay evidence does not elevate the hearsay to the status
of evidence that would establish the truth of the matter asserted); Tidler v. Commissioner, 53
T.C.M. (CCH) 934, 1987 T.C.M. (P-H) ¶ 87,268 (feasibility study on which expert witness
report was based, and which was hearsay, was admitted into evidence only for the limited
purpose of showing what the expert witness relied upon and not for the truth of the matter
669

such underlying facts must be established if essential to the party’s position.670 In Guyer v.
Commissioner,671 a corporate taxpayer alleged that the acquisition of another corporation,
followed by its merger into the corporate taxpayer, should have been treated as a liquidation of
the acquired corporation rather than as a reorganization. The Commissioner agreed that the
transaction constituted a liquidation, leaving for determination the issue of the allocation of the
purchase price among the assets purchased. The taxpayer’s expert witness testified as to the
method of allocating the purchase price among the assets purchased and based this allocation on
appraisal reports. The taxpayer argued that the worksheets prepared by its expert should be
admitted into evidence under Rule 703. Because the taxpayer was required to establish the fair
market value of the assets, and not the method of allocating the purchase price based on assumed
values, the court held that the taxpayer failed to present any evidence that the values used in the
allocation were correct. Rule 703 could not be utilized to establish such valuations.672
The following items were admissible for the purpose of showing what the expert witness relied
upon and not for the truth of the matter asserted:
•

Commodity Futures Trading Commission and Cotton Exchange and Metal Exchange
reports because they are a type of document on which commodity experts reasonably rely
and could be relied upon by the Service’s expert;673

•

feasibility study on which the expert witness report was based;674 and

•

sales price of property to show the basis of the expert’s opinion as to the property’s fair
market value.675

asserted in the study); Guyer v. Commissioner, 49 T.C.M. (CCH) 1376, 1985 T.C.M. (P-H) ¶
85,210 (taxpayer failed to establish the fair market value of assets when appraisal reports relied
upon by taxpayer’s expert in allocating the purchase price were not part of the record).
See Haffner’s Serv. Stations, Inc., 83 T.C.M. (CCH) at 1220, 2002 T.C.M. (RIA) ¶ 2002038, at 214 (facts critical to the court’s analysis and relied upon by the expert were not admitted
into evidence and, therefore, not relied upon by the court).
670

671

49 T.C.M. (CCH) 1376, 1985 T.C.M. (P-H) ¶ 85,210.

672

Id.

673

Heltzer v. Commissioner, 62 T.C.M. (CCH) 518, 1991 T.C.M. (P-H) ¶ 91,404.

674

Tidler v. Commissioner, 53 T.C.M. (CCH) 934, 1987 T.C.M. (P-H) ¶ 87,268.

675

Clark v. Commissioner, 37 T.C.M. (CCH) 1667, 1978 T.C.M. (P-H) ¶ 78,402.

Rule 704. Opinion on Ultimate Issue
(a) Except as provided in subdivision (b), testimony in the form of an opinion or
inference otherwise admissible is not objectionable because it embraces an
ultimate issue to be decided by the trier of fact.
(b) No expert witness testifying with respect to the mental state or condition of a
defendant in a criminal case may state an opinion or inference as to whether the
defendant did or did not have the mental state or condition constituting an element
of the crime charged or of a defense thereto. Such ultimate issues are matters for
the trier of fact alone.
The opinion or inference of a witness, if otherwise admissible, may embrace the ultimate
issue to be decided by the trier of fact.676 However, the opinion testimony must be helpful to the
court.677 The following testimony which discussed or expressed opinions on the ultimate issue
before the court was found to be admissible:
•

in determining whether the taxpayers were entitled to deduct losses from straddle
transactions, Commodity Futures Trading Commission and Cotton Exchange and Metal
Exchange findings and investigative reports; documents used by the Commodity Futures
Trading Commission to support its conclusions and investigative findings; and transcripts
of testimony given by a floor broker and president of a brokerage firm during an
investigation by the Cotton Exchange and the Metal Exchange;678

•

expert testimony that the likely motive of taxpayers in trading forward contracts was to
obtain tax benefits;679 and

•

in determining whether stock in a corporation qualified as section 1244 stock, the
corporate accountant’s testimony that the stock qualified as section 1244 stock when
issued.680

Estate of Smith v. Commissioner, 57 T.C.M. (CCH) 1163, 1989 T.C.M. (P-H) ¶ 89,399
(testimony of witness as to whether she had an agreement to pay income tax due on sale of
property was not testimony regarding her opinion of the taxability of the sale and, therefore, was
not opinion testimony on an ultimate issue of law).
676

Foster v. Commissioner, 80 T.C. 34, 136 (1983), aff’d in part and vacated in part, 756 F.2d
1430 (9th Cir. 1985) (excluding taxpayer’s opinion testimony as not satisfying the requirement
that it be helpful when the same information upon which the taxpayer based his opinion was
available to the court).

677

678

Heltzer v. Commissioner, 62 T.C.M. (CCH) 518, 1991 T.C.M. (P-H) ¶ 91,404.

679

Seykota v. Commissioner, 61 T.C.M. (CCH) 2706, 1991 T.C.M. (P-H) ¶ 91,234.

680

Pensinger v. Commissioner, 40 T.C.M. (CCH) 66, 73, 1980 T.C.M. (P-H) ¶ 80,104, at 538.

An expert may testify as to the truth or credibility of another witness.681 However, such
testimony must be otherwise admissible. In Friedman v. Commissioner,682 the Commissioner’s
expert, a psychiatrist, was to opine on whether the taxpayer-wife lacked knowledge of the
taxpayer-husband’s compulsion for gambling. The taxpayers objected to the portion of the
report that relied upon psychological testing to support the conclusion that the taxpayers were not
truthful or credible witnesses. The court first noted that an expert’s opinion as to the truth or
credibility of another witness is not prohibited under Rule 704. However, it then found that such
expertise is unnecessary and not useful because finders of fact already possess, or are presumed
to possess, such expertise and ability and do not need expert assistance to make a determination
as to the veracity of a witness.683
Rule 705. Disclosure of Facts or Data Underlying Expert Opinion
The expert may testify in terms of opinion or inference and give reasons therefor
without first testifying to the underlying facts or data, unless the court requires
otherwise. The expert may in any event be required to disclose the underlying
facts or data on cross-examination.
The expert witness must be made available for cross-examination.684 The expert may be
required to disclose underlying facts or data on cross-examination. In McCue v.
Commissioner,685 one of the issues before the court was whether the taxpayer was liable for the
addition to tax for fraud. The taxpayer’s expert witness testified regarding the taxpayer’s mental
state. The expert’s opinion was based in part on a transcript of an interview between the
taxpayer’s attorney, the taxpayer, and the taxpayer’s wife. The transcript was admitted into
evidence and was used by counsel for the Commissioner in cross-examining the taxpayer and the
taxpayer’s expert witness.686
681

376.

Friedman v. Commissioner, 63 T.C.M. (CCH) 2058, 2059, 1992 T.C.M. (RIA) ¶ 92,089, at

682

Id.

683

Friedman, 63 T.C.M. (CCH) at 2060, 1992 T.C.M. (RIA) ¶ 92,089, at 376.

Estate of Dougherty v. Commissioner, 59 T.C.M. (CCH) 772, 1990 T.C.M. (P-H) ¶ 90,274;
Pack v. Commissioner, 39 T.C.M. (CCH) 1179, 1980 T.C.M. (P-H) ¶ 80,065.
684

685

46 T.C.M. (CCH) 1450, 1983 T.C.M. (P-H) ¶ 83,580.

McCue, 46 T.C.M. (CCH) at 1461, 1983 T.C.M. (P-H) ¶ 83,580, at 2365. The court also
noted that Rule 705 overrode the attorney-client privilege when the taxpayer implicitly waived
the privilege by presenting testimony based on the privileged communication. For a discussion
of the FEDERAL RULES OF CIVIL PROCEDURE and the work product doctrine, see Lee Mickus,
Discovery of Work Product Disclosed to a Testifying Expert Under the 1993 Amendments to the
Federal Rules of Civil Procedure, 27 CREIGHTON L. REV. 773 (1994).
686

Rule 706. Court Appointed Experts
(a) Appointment. The court may on its own motion or on the motion of any party
enter an order to show cause why expert witnesses should not be appointed, and
may request the parties to submit nominations. The court may appoint any expert
witnesses agreed upon by the parties, and may appoint expert witnesses of its own
selection. An expert witness shall not be appointed by the court unless the
witness consents to act. A witness so appointed shall be informed of the witness’
duties by the court in writing, a copy of which shall be filed with the clerk, or at a
conference in which the parties shall have opportunity to participate. A witness
so appointed shall advise the parties of the witness’ findings, if any; the witness’
deposition may be taken by any party; and the witness may be called to testify by
the court or any party. The witness shall be subject to cross-examination by each
party, including the party calling the witness.
(b) Compensation. Expert witnesses so appointed are entitled to reasonable
compensation in whatever sum the court may allow. The compensation thus fixed
is payable from funds which may be provided by law in criminal cases and civil
actions and proceedings involving just compensation under the fifth amendment.
In other civil actions and proceedings the compensation shall be paid by the
parties in such proportion and at such time as the court directs, and thereafter
charged in like manner as other costs.
(c) Disclosure of appointment. In the exercise of its discretion, the court may
authorize disclosure to the jury of the fact that the court appointed the expert
witness.
(d) Parties’ experts of own selection. Nothing in this rule limits the parties in
calling expert witnesses of their own selection.
In Bank One Corp. v. Commissioner,687 the court noted that it was the first time it had
utilized Rule 706 and appointed experts. The court explained the reason why it believed courtappointed experts were needed, the method used to obtain them, and how they were utilized
during the trial.688

687

120 T.C. 174 (2003).

688

Id. at 274-78.

IX. HEARSAY
Rule 801. Definitions
The following definitions apply under this article:
(a) Statement. A “statement” is (1) an oral or written assertion or (2) nonverbal
conduct of a person, if it is intended by the person as an assertion.
A statement may be nonverbal conduct.689 A statement may also be an assertion and
assertions may be express or implied.690 To constitute hearsay, the assertion must be
intentional.691 In Gaw v. Commissioner, the taxpayer argued that certain instruments of transfer
and certain stock certificates were not hearsay because he did not offer them for the truth of the
matters asserted therein, but to show that the persons signing the documents believed that a
particular individual was a shareholder of those corporations. The court concluded that the
persons signing the documents intended to assert expressly that one share of the stock of each
corporation was, or was to be, held in the name of a particular individual. Accordingly, the
assertions were intentional and the documents were hearsay.692 In Spurlock v. Commissioner,693
the court held that a check was a verbal act, not within the definition of hearsay.
(b) Declarant. A “declarant” is a person who makes a statement.
(c) Hearsay. “Hearsay” is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted.

Hardesty v. Commissioner, 65 T.C.M. (CCH) 2743, 2749 n.7, 1993 T.C.M. (RIA) ¶ 93,225,
at 1111 n.7, (finding that Cancer Society’s agreement to pay a certain amount for a diamond ring
was not a statement, but a verbal act, and was not hearsay); Cobb v. Commissioner, 49 T.C.M.
(CCH) 1364, 1370 n.4, 1985 T.C.M. (RIA) ¶ 85,208, at 912 n.4 (statements made and position
taken in negotiations leading to execution of agreements were verbal acts not within the
definition of hearsay).
689

Gaw v. Commissioner, 70 T.C.M. (CCH) 1196, 1222-23, 1995 T.C.M. (RIA) ¶ 95,531, at
3365.
690

691

Gaw, 70 T.C.M. (CCH) at 1218-19, 1995 T.C.M. (RIA) ¶ 95,531, at 3360.

692

Gaw, 70 T.C.M. (CCH) at 1219, 1995 T.C.M. (RIA) ¶ 95,531, at 3361.

693

85 T.C.M. (CCH) 1236, 1240, 2003 T.C.M. (RIA) ¶ 2003-124, at 622.

Hearsay is:
•
•
•

an oral or written assertion;
made out of court; and
offered to prove the truth of the matter asserted.

The rule avoids “the introduction of evidence that may have the appearance of
trustworthiness,” but is not subject to cross-examination.694 Balanced against this rule is the
policy that all probative evidence should be admitted.695
If a statement is being offered for the sole purpose of establishing that a statement was
made, and not for the truth of the content of the statement, the statement is not hearsay.696
Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2069, 1992 T.C.M. (RIA) ¶ 92,092,
at 386.
694

Petzoldt v. Commissioner, 92 T.C. 661, 679 (1989); Exxon, 63 T.C.M. (CCH) 2067, 2069,
1992 T.C.M. (RIA) ¶ 92,092, at 386.
695

Goldsmith v. Commissioner, 86 T.C. 1134, 1137 (1986) (holding that statements not offered
for the truth of the matter asserted must have significance independent of the truth of their
contents); Llorente v. Commissioner, 74 T.C. 260, 265 n.3 (1980), aff’d in part and rev’d in part,
649 F.2d 152 (2d Cir. 1981), acq. 1981-2 C.B. 2 (documents offered to establish that the
Commissioner did not act arbitrarily in formulating the deficiency were not offered for the truth
of the matter asserted and were not hearsay); Kimmelman v. Commissioner, 72 T.C. 294, 311
n.6 (1979) (letter relied upon by an expert was not admitted to prove the truth of the matter
asserted, but to show the information relied upon by the expert in reaching his conclusion);
Snyder v. Commissioner, 82 T.C.M. (CCH) 651, 656, 2001 T.C.M. (RIA) ¶ 2001-255, at 1909
(the notice of deficiency was not offered for the truth of the matters asserted therein but to
establish that it was issued, a necessary predicate for the court’s jurisdiction); Bundren v.
Commissioner, 81 T.C.M. (CCH) 947, 949-50 n.6, 2001 T.C.M. (RIA) ¶ 2001-002, at 6 n.6
(where the taxpayers’ tax return preparer testified that in preparing the tax return he relied on
information from an appraiser and the testimony was offered solely to establish the manner in
which the preparer determined the tax treatment of a transaction, the testimony could not be used
to establish the fair market value of the property); Barrister Equip. Assocs. Series #115 v.
Commissioner, 67 T.C.M. (CCH) 2932, 2933-39, 1994 T.C.M. (RIA) ¶ 94,205, at 1089 (letters
which contained opinions of the fair market values of the properties leased by the taxpayer were
not hearsay when offered to establish that the persons involved in formation of the taxpayer
consulted experts before the properties were acquired and leased and acted in good faith on the
basis of the consultations and opinion letters); Metals Ref. Ltd. v. Commissioner 65 T.C.M.
(CCH) 2171, 2173 n.5, 1993 T.C.M. (RIA) ¶ 93,115, at 508 n.5 (holding that documents that
reflected the relationship of parties were not offered for the truth of the matter asserted and were
not hearsay); Heltzer v. Commissioner, 62 T.C.M. (CCH) 518, 534, 1991 T.C.M. (RIA) ¶
91,404, at 2027 (holding that depositions offered only to show the nature of an investigation and
not for the truth of the matter asserted were not hearsay); Bruce Goldberg, Inc. v. Commissioner,
58 T.C.M. (CCH) 519, 1989 T.C.M. (P-H) ¶ 89,582 (allowing a newsletter and unsigned and
696

An offer or acceptance of a contract is not hearsay.697 A solicitation of an offer is
hearsay.698 Unless otherwise determined not to be hearsay, an affidavit offered to prove the truth
of the matter asserted is hearsay.699 Testimony before a grand jury that is offered for the truth of
the matter asserted is hearsay.700
(d) Statements which are not hearsay. A statement is not hearsay if—
(1) Prior statement by witness. The declarant testifies at the trial or
hearing and is subject to cross-examination concerning the
undated documents entitled “Free,” “Church,” “Congregation,” “Questions and Answers,”
“Information Monthly,” “Minister,” and “Become a Minister and Start a Tax Exempt Church”
were offered solely to evaluate the taxpayer’s intent and not to prove the truth of the matters
contained therein); Fleming v. Commissioner, 57 T.C.M. (CCH) 858, 862, 1989 T.C.M. (P-H) ¶
89,323, at 1609 (admitting unsigned appraisal for the limited purpose of showing that the
taxpayers relied on the valuation when preparing their returns and not as evidence of the value of
the property); Ballard v. Commissioner, 54 T.C.M. (CCH) 580, 582, 1987 T.C.M. (P-H) ¶
87,471, at 2525 (admitting administrative file into evidence solely to establish the
Commissioner’s conduct at the administrative level and not the truth of the matter asserted);
Graff v. Commissioner, 52 T.C.M. (CCH) 1025, 1028, 1986 T.C.M. (P-H) ¶ 86,550, at 2575
(admitting documents offered to establish that the Commissioner did not act arbitrarily in
determining the deficiency because they were not offered for the truth of the matter asserted and
were not hearsay); Roth Steel Tube Co. v. Commissioner, 49 T.C.M. (CCH) 698, 705, 1985
T.C.M. (P-H) ¶ 85,058, at 279 aff’d, 800 F.2d 625 (6th Cir. 1986) (admitting documents offered
to show that an investigation was undertaken into a third party’s financial status because they
were not offered for the truth of the matter asserted and were not hearsay); Solimene v.
Commissioner, 44 T.C.M. (CCH) 321, 1982 T.C.M. (P-H) ¶ 82,370 (admitting evidence offered
to establish that the Commissioner had not acted arbitrarily in arriving at a particular deficiency
because it was not offered for the truth of the matter asserted and was not hearsay).
State Pipe & Nipple Corp. v. Commissioner, 46 T.C.M. (CCH) 415, 420, 1983 T.C.M. (P-H)
¶ 83,339, at 1359.
697

Hardesty v. Commissioner, 65 T.C.M. (CCH) 2743, 2749, 1993 T.C.M. (RIA) ¶ 93,225, at
1112 (addendum to silent auction that purportedly demonstrated the value of items and services
purchased by the taxpayers from the American Cancer Society was hearsay).
698

Oetting v. Commissioner, 43 T.C.M. (CCH) 1373, 1375, 1981 T.C.M. (P-H) ¶ 82,268, at
1114; Estate of Glass v. Commissioner, 41 T.C.M. (CCH) 1303, 1304, 1981 T.C.M. (P-H) ¶
81,191, at 612.
699

Estate of Temple v. Commissioner, 65 T.C. 776, 784 (1976); Paul v. Commissioner, 63
T.C.M. (CCH) 2317, 2318 n.3, 1992 T.C.M. (RIA) ¶ 92,135, at 649 n.3 aff’d without published
opinion (7th Cir. 1993); Caruana v. Commissioner, 46 T.C.M. (CCH) 1168, 1171, 1983 T.C.M.
(P-H) ¶ 83,507, at 2086.
700

statement, and the statement is (A) inconsistent with the
declarant’s testimony, and was given under oath subject to the
penalty of perjury at a trial, hearing, or other proceeding, or in a
deposition, or (B) consistent with the declarant’s testimony and is
offered to rebut an express or limited charge against the declarant
of recent fabrication or improper influence or motive, or (C) one of
identification of a person made after perceiving the person; or
If the prior statement was made under oath, subject to the penalties of perjury, at a trial,
hearing, or deposition and is inconsistent with the person’s current testimony, the prior statement
is not hearsay.701 If the prior statement was not made under oath, it cannot fall under this
exception.702
(2) Admission by party-opponent. The statement is offered against
a party and is (A) the party’s own statement, in either an individual
or a representative capacity or (B) a statement of which the party
has manifested an adoption or belief in its truth, or (C) a statement
by a person authorized by the party to make a statement
concerning the subject, or (D) a statement by the party’s agent or
servant concerning a matter within the scope of the agency or
employment, made during the existence of the relationship, or (E)
a statement by a coconspirator of a party during the course and in
furtherance of the conspiracy. The contents of the statement shall
be considered but are not alone sufficient to establish the
declarant’s authority under subdivision (C), the agency or
employment relationship and scope thereof under subdivision (D),
or the existence of the conspiracy and the participation therein of
the declarant and the party against whom the statement is offered
under subdivision (E).
Hearsay does not include a statement offered against a party703 that is the party’s own
statement.704 An admission is not inadmissible because it is not based on personal knowledge or
Goldsmith v. Commissioner, 86 T.C. 1134, 1151 (1986) (transcript of party’s interrogation
by the Securities and Exchange Commission that allegedly conflicted with the party’s testimony
at trial was not hearsay); Korecky v. Commissioner, 49 T.C.M. (CCH) 727, 729-30 n.6, 1987
T.C.M. (P-H) ¶ 85,063, at 302 n.6 aff’d, 781 F.2d 1566 (11th Cir. 1986) (admitting portions of
taxpayer’s criminal trial transcript as prior inconsistent statement of witnesses).
701

Fried v. Commissioner, 57 T.C.M. (CCH) 1300, 1303, 1989 T.C.M. (P-H) ¶ 89,430, at 2082
aff’d, 954 F.2d 730 (11th Cir. 1992).
702

Hall v. Commissioner, 45 T.C.M. (CCH) 993, 996 n.7, 1983 T.C.M. (P-H) ¶ 83,140, at 537
n.7 (a statement does not come within this provision if the statement, while against another
party’s interest, is not against the declarant’s interest).
703

704

FED. R. EVID. 801(d)(2)(A).

is in the form of an opinion.705 The statement need not be against the party’s interest when
made, but must be contrary to a present position.706 A statement may constitute an admission
even though the declarant is a party solely in his representative capacity, but did not make the
statement in that representative capacity.707 For example, because of a decedent’s relationship to
the estate, statements made by the decedent to the executor offered against the estate are
excluded from the definition of hearsay.708
The following admissions were not hearsay:
•

testimony by the taxpayer in the trial of a third party about the taxpayer’s gambling
activities;709

•

series of admissions made by the declarant in a deposition taken in another
proceeding;710

•

statements on the taxpayer’s income tax return;711

Foster v. Commissioner, 80 T.C. 34, 129-30 (1983), aff’d in part and vacated in part, 756
F.2d 1430 (9th Cir. 1985).
705

Estate of Shafer v. Commissioner, 80 T.C. 1145, 1155 (1983), aff’d, 749 F.2d 1216 (6th Cir.
1984); Horstmier v. Commissioner, 46 T.C.M. (CCH) 738, 1983 T.C.M. (P-H) ¶ 83,409; Estate
of Engelstein v. Commissioner, 36 T.C.M. (CCH) 914, 919 n.4, 1977 T.C.M. (P-H) ¶ 77,219, at
919 n.4.
706

Estate of Shafer, 80 T.C. at 1155 (1983) (holding that statements made by executors offered
against the executors in their capacity as executors were excluded from the definition of
hearsay).
707

708

Id. at 1156.

709

Bryant v. Commissioner, 64 T.C.M. (CCH) 291, 293, 1992 T.C.M. (RIA) ¶ 92,427, at 2283.

Foster v. Commissioner, 80 T.C. 34, 118-20 (1983), aff’d in part and vacated in part, 756
F.2d 1430 (9th Cir. 1985).
710

Gale v. Commissioner, 83 T.C.M. (CCH) 1270, 1276, 2002 T.C.M. (RIA) ¶ 2002-054, at
281; Brodsky v. Commissioner, 82 T.C.M. (CCH) 505, 551 n.87, 553 n.93, 2001 T.C.M. (RIA) ¶
2001-237, at 1780 n.87, 1781 n.93; Robson v. Commissioner, 79 T.C.M. (CCH) 2225, 2231,
2000 T.C.M. (RIA) ¶ 2000-201, at 1143 (statement on corporate tax return of corporation in
which the taxpayer was a shareholder was an admission); Hinz v. Commissioner, 79 T.C.M.
(CCH) 1289, 1295-96, 2000 T.C.M. (RIA) ¶ 2000-006, at 32; Iles v. Commissioner, 76 T.C.M.
(CCH) 478, 490, 1998 T.C.M. (RIA) ¶ 98,337, at 1971; Stafford v. Commissioner, 73 T.C.M.
(CCH) 2814, 2817-18, 1997 T.C.M. (RIA) ¶ 97,233, at 1457, aff’d, 98-1 U.S.T.C. ¶ 50,381, 81
A.F.T.R.2d 1739 (5th Cir. 1998); Smith v. Commissioner, 73 T.C.M. (CCH) 2158, 2161, 1997
T.C.M. (RIA) ¶ 97,109, at 656, aff’d, 97-2 U.S.T.C. ¶ 50,928, 80 A.F.T.R.2d 7778 (4th Cir.
711

•

characterization of an item in a tax return;712

•

taxpayer’s income tax return, audited financial statement, page from the cash
disbursement journal, and page from the general ledger;713

•

records the taxpayer-wife prepared in her capacity as primary bookkeeper of the
taxpayer-husband’s dental practice;714

•

admission by declarant in an affidavit;715

•

admissions by a taxpayer to law enforcement officers that he had been dealing in
marijuana for four to five years, the amount he routinely purchased, the cost at which he
purchased it, and the price at which he sold it;716

•

admission by the taxpayer in letters written to the Service;717

•

testimony of a special agent as to statements made to him by the declarant regarding
allegedly illegal kickback payments;718

1997); Sirrine Bldg. No. 1 v. Commissioner, 69 T.C.M. (CCH) 2476, 2478, 1995 T.C.M. (RIA) ¶
95,185, at 1135, aff’d, 117 F.3d 1417 (5th Cir. 1997); Morelli v. Commissioner, 42 T.C.M.
(CCH) 89, 90-91, 1981 T.C.M. (P-H) ¶ 86,293, at 1014.
Williams v. Commissioner, 53 T.C.M. (CCH) 1203, 1209 n.16, 1987 T.C.M. (P-H) ¶
87,308, at 1584 n.16; Von Maur v. Commissioner, 51 T.C.M. (CCH) 953, 954 n.2, 1986 T.C.M.
(P-H) ¶ 86,175, at 762-63 n.2.
712

Pan Am. Acceptance Corp. v. Commissioner, 57 T.C.M. (CCH) 1360, 1361, 1989 T.C.M.
(P-H) ¶ 89,440, at 2142-43.
713

Rinn v. Commissioner, 88 T.C.M. (CCH) 394, ____ n.11, 2004 T.C.M. (RIA) ¶ 55,789, at
___ n.11.
714

Costa v. Commissioner, 60 T.C.M. (CCH) 1178, 1183, 1990 T.C.M. (P-H) ¶ 90,572, at
2816; Estate of Krock v. Commissioner, 46 T.C.M. (CCH) 1330, 1333 & n.3, 1983 T.C.M. (P-H)
¶ 83,551, at 2241 & n.3; Kleuskens v. Commissioner, 43 T.C.M. (CCH) 1160, 1163 n.4, 1982
T.C.M. (P-H) ¶ 82,216, at 82 n.4; Bianco v. Commissioner, 43 T.C.M. (CCH) 1039, 1041, 1982
T.C.M. (P-H) ¶ 82,186, at 785, aff’d, 718 F.2d 1104 (7th Cir. 1983); Pensinger v. Commissioner,
40 T.C.M. (CCH) 66, 73, 1980 T.C.M. (P-H) ¶ 80,104, at 539.
715

716

Sellers v. Commissioner, 66 T.C.M. (CCH) 239, 242, 1993 T.C.M. (RIA) ¶ 93,330, at 1683.

Hall v. Commissioner, 37 T.C.M. (CCH) 1500, 1502 n.4, 1978 T.C.M. (P-H) ¶ 78,360, at
1490 n.4.
717

•

statements made by the taxpayer-wife to Commissioner’s special agent about statements
made by the taxpayer-husband;719

•

statements by the taxpayer to a third party;720

•

admission by the taxpayer to the revenue agent that he failed to file income tax returns
because he believed the income tax laws were unconstitutional and that he received
taxable income and the failure of the taxpayer to express any disagreement with the
revenue agent’s determinations or computations,721

•

admission by the taxpayer that he participated in an embezzlement scheme;722

•

admissions made by the taxpayer when entering a guilty plea to attempted criminal
usury;723

•

guilty plea in criminal proceeding for embezzlement as an admission that the taxpayer
embezzled funds;724

•

admission made by the Commissioner in the trial memorandum;725

T.D. McCormick Contracting Co., Inc. v. Commissioner, 55 T.C.M. (CCH) 1522, 1524 n.5,
1988 T.C.M. (P-H) ¶ 88,365, at 1796 n.5.
718

Huene v. Commissioner, 58 T.C.M. (CCH) 456, 560, 1989 T.C.M. (P-H) ¶ 89,570, at 2865,
aff’d without published opinion (9th Cir. 1991).
719

720

625.

Berger v. Commissioner, 71 T.C.M. (CCH) 2160, 2170, 1996 T.C.M. (RIA) ¶ 96,076, at

Boland v. Commissioner, 47 T.C.M. (CCH) 347, 347 n.2, 1983 T.C.M. (P-H) ¶ 83,689, at
2862 n.2.
721

722

87.

Dubravski v. Commissioner, 39 T.C.M. (CCH) 907, 912, 1980 T.C.M. (P-H) ¶ 80,017, at

See Vessio v. Commissioner, 59 T.C.M. (CCH) 495, 498, 1990 T.C.M. (P-H) ¶ 90,218, at
994. See also Stone v. Commissioner, 36 T.C.M. (CCH) 621, 625, 1977 T.C.M. (P-H) ¶ 77,147,
at 629 (admissions made during criminal trial not hearsay).
723

724

630.

Walters v. Commissioner, 75 T.C.M. (CCH) 2007, 2019, 1998 T.C.M. (RIA) ¶ 98,111, at

Alondra Indus., Inc., v. Commissioner, 71 T.C.M. (CCH) 1916, 1929, 1996 T.C.M. (RIA) ¶
96,032, at 329.
725

•

admissions made by the taxpayer in the trial memorandum which was admitted into
evidence;726 and

•

guilty plea in a criminal proceeding.727

Hearsay does not include a statement of which the party has manifested an adoption or
belief in its truth.728 Such statements are admissible only against parties who have adopted them
or who bear a specified relationship to the declarant.729 In Estate of Borgatello v.
Commissioner,730 one of the issues before the court was the value of certain property. Prior to
trial, to establish the value of the property, the taxpayer provided copies of expert witness reports
to agents of the Commissioner. At trial, the court held that the reports were not hearsay because
the act of producing the reports to the agents constituted an adoption of belief in the truth of their
contents.731
The adoption or belief may be manifested through conduct,732 or through silence if the
party has a duty to speak and it is more likely than not that the party, under the circumstances,
would respond to the charge against him.733 In determining whether the party has remained
silent, statements made by the party’s agent may be considered a response of the party.734 In
Swerdloff v. Commissioner,735 an attorney accused the taxpayer, also an attorney, of secretly
accepting money for his personal benefit in return for fraudulently settling claims against the
Variety Club Tent No. 6 Charities, Inc. v. Commissioner, 74 T.C.M. (CCH) 1485, 1495,
1997 T.C.M. (RIA) ¶ 97,575, at 3796-97.
726

Sullivan v. Commissioner, 46 T.C.M. (CCH) 1271, 1276, 1983 T.C.M. (P-H) ¶ 83,539, at
2187.
727

728
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See Estate of Borgatello v. Commissioner, 80 T.C.M. (CCH) 260, 262, 2000 T.C.M. (RIA) ¶
2000-264, at 1478; Hosp. Corp. of Am. v. Commissioner, 72 T.C.M. (CCH) 1581, 1595, 1996
T.C.M. (RIA) ¶ 96,559, at 4076-77.
729

730

80 T.C.M. (CCH) 260, 2000 T.C.M. (RIA) ¶ 2000-264.

731

Estate of Borgatello, 80 T.C.M. (CCH) at 262, 2000 T.C.M. (RIA) ¶ 2000-264, at 1478.

Church of Scientology of Cal. v. Commissioner, 83 T.C. 381, 513-14 (1984) (despite written
disclaimer, the taxpayer clearly manifested its adoption of policy letters by its conduct).
732

Goldsmith v. Commissioner, 86 T.C. 1134, 1147-49 (1986); Swerdloff v. Commissioner 55
T.C.M. (CCH) 307, 318, 1988 T.C.M. (P-H) ¶ 88,096, at 526.
733

734

Goldsmith, 86 T.C. at 1148-49.

735

55 T.C.M. (CCH) 307, 1988 T.C.M. (P-H) ¶ 88,096.

taxpayer’s client. Such an accusation, if untrue, would warrant a denial or contradiction. The
taxpayer, however, did not deny or contradict the accusations. Accordingly, the statements were
not hearsay and were admissible.736
The following statements were statements in which a party had manifested an adoption or
belief as to their truth:
•

documents that contained the taxpayer’s signature;737

•

testimony of detective based on communications made to him by troopers who were
involved in the initial stopping of the taxpayer when communications made to the
detective were made in the presence of the taxpayer;738

•

a complaint filed by the taxpayers in a legal action;739

•

amended cross-complaint;740 and

•

an employment agreement and answer to motion for restraint and letter prepared by the
taxpayer’s attorney and signed by the taxpayer.741

Hearsay does not include a statement by a person authorized by the party to make a
statement concerning the subject.742 Statements in a letter prepared by the taxpayer’s attorney
and authorized by the taxpayer were party admissions.743

736

Swerdloff, 55 T.C.M. (CCH) at 318, 1988 T.C.M. (RIA) ¶ 88,096, at 526.

Spurlock v. Commissioner, 85 T.C.M. (CCH) 1236, 1240 & n.10, 2003 T.C.M. (RIA) ¶
2003-124, at 622 & n.10.
737

Scardina v. Commissioner, 54 T.C.M. (CCH) 1544, 1544 n.1, 1988 T.C.M. (P-H) ¶ 88,020,
at 109 n.1.
738

Moore v. Commissioner, 46 T.C.M. (CCH) 473, 477, 1983 T.C.M. (P-H) ¶ 83,352, at 1415
(complaint filed by a third party against the taxpayers was not an admission by the taxpayers).
739

Radding v. Commissioner, 55 T.C.M. (CCH) 1029, 1031 & n.4, 1988 T.C.M. (P-H) ¶
88,250, at 1279 & n.4.
740

741

625.

Berger v. Commissioner, 71 T.C.M. (CCH) 2160, 2170, 1996 T.C.M. (RIA) ¶ 98,076, at

742
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743

Berger, 71 T.C.M. (CCH) at 2170, 1996 T.C.M. (RIA) ¶ 96,076, at 625.

Hearsay does not include a statement by the party’s agent or servant concerning a matter
within the scope of the agency or employment made during the existence of the relationship.744
The following statements by the party’s agent or servant were not hearsay:
•

statements by the taxpayer’s attorney in Motion for Declaratory Order and Injunction;745

•

statements made by the taxpayer’s bookkeeper to the revenue agent regarding her
preparation of the taxpayer’s income tax return;746

•

“The Story of Bausch & Lomb,” articles from a manufacturing journal prepared by the
taxpayer, “Bausch & Lomb Magazine,” and advertisements appearing in Boating
Monthly;747

•

a brief submitted by an attorney on behalf of a party in a lawsuit commenced by that
party;748

•

statement by a person in the taxpayer’s office regarding the handling of certain checks;749

•

statements made by the taxpayer’s representative to the Commissioner’s agent during the
investigation;750 and

•

written statements by an employee of the Service.751
The following statements did not come within the provision and were hearsay:

744

FED R. EVID. 801(d)(2)(D).

Estate of Krock v. Commissioner, 46 T.C.M. (CCH) 1330, 1333, 1983 T.C.M. (P-H) ¶
83,551, at 2241.
745

Stobaugh v. Commissioner, 47 T.C.M. (CCH) 1227, 1228 n.2, 1984 T.C.M (P-H) ¶ 84,112,
at 403 n.2.
746

Bausch & Lomb, Inc. v. Commissioner, 71 T.C.M. (CCH) 2031, 2045, 1996 T.C.M. (RIA) ¶
96,057, at 471.
747

748

Moore v. Commissioner, 46 T.C.M. (CCH) 473, 477, 1983 T.C.M. (P-H) ¶ 83,352, at 1415.

749

Axelrod v. Commissioner, 43 T.C.M. (CCH) 614, 617, 1982 T.C.M. (P-H) ¶ 82,092, at 366.

750

Probber v. Commissioner, 49 T.C.M. (CCH) 1272, 1277, 1985 T.C.M. (P-H) ¶ 85,193, at

822.

Sneed v. Commissioner, 43 T.C.M. (CCH) 1325, 1327 n.3, 1982 T.C.M. (P-H) ¶ 82,254, at
1068 n.3.
751

•

when an investment banking firm was requested by an ESOP to prepare an appraisal of
the fair market value of stock held by the ESOP, the document was not an admission by
the taxpayer even though the ESOP was owned by a subsidiary of the taxpayer because
the investment banking firm was not an agent of the taxpayer,752 and

•

when there was no link between the taxpayer’s transactions and entries on attorney’s
diary, the Commissioner failed to demonstrate entries related to a matter within the scope
of the attorney’s representation of the taxpayer’s transaction.753

Hearsay does not include a statement by a co-conspirator of a party during the course and
in furtherance of the conspiracy.754 For a statement to fall within this exception, there must be
independent evidence that the conspiracy existed, the evidence must establish by a clear
preponderance that the conspiracy existed and that both the party and the declarant were
members of the conspiracy, and the out-of-court statement must have been made during the
course of, and in furtherance of, the conspiracy.755 The crime of conspiracy does not have to be
charged for statements to be admissible under the exception.

Hosp. Corp of Am. v. Commissioner, 72 T.C.M. (CCH) 1581, 1595-96, 1996 T.C.M. (RIA)
¶ 96,559, at 4077 (taxpayer did not adopt statement of value as its own, did not demonstrate a
belief that the value was accurate, and parent and subsidiary relationship by itself did not provide
sufficient basis to make statements of appraiser an admission by the taxpayer).
752

Stern v. Commissioner, 77 T.C. 614, 637 n.44 (1981), rev’d on other grounds, 747 F.2d 555
(9th Cir. 1984).
753

754

FED. R. EVID. 801(d)(2)(E).

See Berry v. Commissioner, 60 T.C.M. (CCH) 292, 294, 1990 T.C.M. (P-H) ¶ 90,396, at
1870-71; see also Fried v. Commissioner, 57 T.C.M. (CCH) 1300, 1303, 1989 T.C.M. (P-H)
¶89,430, at 2082, aff’d, 954 F.2d 730 (11th Cir. 1992) (per curiam) (statements that could not be
construed as an attempt to further a conspiracy did not come within provision).
755

To be admissible under Rule 801(d)(2)(E), the moving party must show by a
preponderance of the evidence that:
•
•
•
•

the conspiracy existed;
the declarant and party against whom the statement is offered were
members of the conspiracy;
the statement was made during the course of the conspiracy; and
the statement was made in furtherance of the conspiracy.

In Berry v. Commissioner, the president of a company, the accountant, and the taxpayer
(who was a revenue agent) were indicted as co-conspirators in defrauding the United States by
impairing the lawful governmental functions of the Service. In determining whether the taxpayer
received a bribe that should be included in his income, the court found that statements made by
the accountant to the president of the company were admissible under the exception. The
conspiracy conviction independently established that the conspiracy existed, the indictment
established that the declarant (accountant) and the party against whom the statement was to be
admitted (taxpayer) were members of the conspiracy, and the statements related to the purpose of
the conspiracy (receiving bribes in return for performing fraudulent, inadequate, and incomplete
audits of the returns of the president and his companies). Accordingly, the statements made by
the accountant to the president were admissible.756
Rule 802. Hearsay Rule
Hearsay is not admissible except as provided by these rules or by other rules
prescribed by the Supreme Court pursuant to statutory authority or by Act of
Congress.
The effect of the rule is “to limit the discretion of the courts to create new exceptions to
the hearsay rule except as provided in Rules 803(24) and 804(b)(5) [now found at Rule 807].”757
Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial
The exceptions in Rule 803 are available whether or not the declarant is available
to testify.
The following are not excluded by the hearsay rule, even though the declarant is
available as a witness:

See Berry, 60 T.C.M. (CCH) at 293-94, 1990 T.C.M. (P-H) ¶ 90,396, at 1869-71; see also
Diehl v. Commissioner, 43 T.C.M. (CCH) 308, 309 n.2, 1982 T.C.M. (P-H) ¶ 82,023, at 63 n.2.
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Estate of Temple v. Commissioner, 65 T.C. 776, 779 (1976).

(1)

Present sense impression. A statement describing or explaining an event
or condition made while the declarant was perceiving the event or
condition, or immediately thereafter.

(2)

Excited utterance. A statement relating to a startling event or condition
made while the declarant was under the stress of excitement caused by the
event or condition.

(3)

Then existing mental, emotional, or physical condition. A statement of the
declarant’s then existing state of mind, emotion, sensation, or physical
condition (such as intent, plan, motive, design, mental feeling, pain, and
bodily health), but not including a statement of memory or belief to prove
the fact remembered or believed unless it relates to the execution,
revocation, identification, or terms of declarant’s will.

To come within the state of mind exception:
•

the statement must be contemporaneous with the mental state
sought to be proven;

•

there must not be suspicious circumstances suggesting a motive for
the declarant to fabricate or misrepresent his thoughts; and

•

the declarant’s state of mind must be relevant to an issue before the
court.

Testimony regarding the decedent’s intent in executing powers of attorney reflected the
decedent’s state of mind at the time the powers were executed and was admissible.758 In
determining whether a withdrawal from a corporate taxpayer was a loan or an unauthorized
withdrawal, a check from the corporate taxpayer to the taxpayer’s president reflected the
president’s intent and was admissible.759 Statements made to the taxpayer that amounts paid to
her were intended to be gifts were statements of the declarant’s then-existing state of mind, made
close enough to the event “to give reasonable assurance that the statements were not
contrived.”760

Estate of Pruitt v. Commissioner, 80 T.C.M. (CCH) 348, 352, 2000 T.C.M. (RIA) ¶ 2000287, at 1586 (the court noted that it was not convinced the statements at issue constituted
hearsay, but continued on to find that, if they were hearsay, they would come within the
exception).
758

Pan Am. Acceptance Corp. v. Commissioner, 57 T.C.M. (CCH) 1360, 1363, 1989 T.C.M.
(P-H) ¶ 89,440, at 2143.
759

See Runyon v. Commissioner, 49 T.C.M. (CCH) 208, 209, 1984 T.C.M. (P-H) ¶ 84,623, at
2545. See also State Pipe & Nipple Corp. v. Commissioner, 46 T.C.M. (CCH) 415, 420, 1983
760

To the contrary, a memorandum from the Special Assistant to the Associate Chief
Counsel (International) to the Director of Public Affairs was not a statement of the institutional
view or position of the Service’s National Office and it was not shown that the author was
enabled or entitled to articulate the view or position of the National Office. The memorandum
was not admissible to show the state of mind of the National Office.761
(4) Statements for the purposes of medical diagnosis or treatment. Statements
made for purposes of medical diagnosis or treatment and describing medical
history, or past or present symptoms, pain, or sensations, or the inception or
general character of the cause or external source thereof insofar as reasonably
pertinent to diagnosis or treatment.
(5) Recorded recollection. A memorandum or record concerning a matter about
which a witness once had knowledge but now has insufficient recollection to
enable the witness to testify fully and accurately, shown to have been made or
adopted by the witness when the matter was fresh in the witness memory and to
reflect that knowledge correctly. If admitted, the memorandum or record may be
read into evidence but may not itself be received as an exhibit unless offered by
an adverse party.
If the witness once had knowledge about a fact or event, but at trial cannot recall
the information sufficiently to testify fully and accurately, if:
•
•
•
•
•

the witness had personal knowledge of the fact or event;
the witness prepared or adopted a record of the event;
the record of the event was made while the event was fresh in the
witness’s memory;
the witness can assure that the record prepared was accurate; and
at trial the witness cannot completely and accurately testify even
after reviewing the record,

then the memorandum or record comes within the exception.
The requirements that the document be read into the record or offered by the
adverse party are ordinarily waived by the Tax Court judge and the document is
admitted into evidence.

T.C.M. (P-H) ¶ 83,339, at 1359 (establishing intent to sell estate’s shares of stock to the
taxpayer).
Gaw v. Commissioner, 70 T.C.M. (CCH) 1196, 1222-23, 1995 T.C.M. (RIA) ¶ 95,531, at
3365.
761

An affidavit can be a recorded recollection and, therefore, admissible.762 Similarly, a
written statement prepared for use at the taxpayer’s trial on criminal drug charges was admitted
as a recorded recollection.763
(6) Records of regularly conducted activity. A memorandum, report, record, or
data compilation, in any form, of acts, events, conditions, opinions or diagnoses,
made at or near the time by, or from information transmitted by, a person with
knowledge, if kept in the course of a regularly conducted business activity, and if
it was the regular practice of that business activity to make the memorandum,
report, record, or data compilation, all as shown by testimony of the custodian or
other qualified witness, or by certification that complies with Rule 902(11), Rule
902(12), or a statute permitting certification, unless the source of information or
the method or circumstances of preparation indicate lack of trustworthiness. The
term “business” as used in this paragraph includes business, institution,
association, profession, occupation, and calling of every kind, whether or not
conducted for profit.
To come within the business records exception, a proper foundation must be laid.764 In
2000, the business records exception, in conjunction with the self-authentication rule,765 was
amended to allow a custodian or other qualified person to provide the foundation for a domestic
or foreign business record of a regularly conducted activity through an affidavit or declaration,
rather than through testimony.766 With this amendment, the foundation requirements can be
satisfied without the expense and inconvenience of producing time-consuming foundation
witnesses. Rather, the foundation can be established through a certification of a custodian or
other qualified person that complies with Rule 902(11) for domestic business records and Rule
902(12) for foreign business records. A party intending to offer a record into evidence under this
See Clem v. Commissioner, 62 T.C.M. (CCH) 586, 590, 1991 T.C.M. (P-H) ¶ 91,414, at
2086. See also Pensinger v. Commissioner, 40 T.C.M. (CCH) 66, 73, 1980 T.C.M. (P-H) ¶
80,104, at 539.
762

Herberg v. Commissioner, 53 T.C.M. (CCH) 755, 759, 1987 T.C.M. (P-H) ¶ 87,229, at
1107, aff’d, 866 F.2d 1410 (3d Cir. 1988).
763

Hosp. Corp. of Am. v. Commissioner, 72 T.C.M. (CCH) 1581, 1597, 1996 T.C.M. (RIA) ¶
96,559, at 4079 (document was not admissible under the business records exception when no
attempt was made at trial to lay the necessary foundation).
764

765

See FED. R. EVID. 902(11) and (12) at notes 986 through 994, infra, and accompanying text.

See FED. R. EVID. 902(11) and (12). Based on the Committee Notes, a declaration that
satisfies 28 U.S.C. § 1746, or similar declaration under oath, would satisfy the declaration
requirement of Rule 902(11). In addition, a procedure similar to that set out in 18 U.S.C. § 3505
for certifying records in criminal cases can be used to certify domestic and foreign records of a
regularly conducted activity.
766

method of authentication must provide written notice of that intention to all adverse parties, and
must make the record and declaration available for inspection sufficiently in advance of their
offer into evidence to provide an adverse party with a fair opportunity to challenge them. By
being given notice of the opposing party’s intent to use Rule 902(11) or (12) to authenticate a
document and access to the declaration and underlying record, the adverse party has an
opportunity to test the adequacy of the foundation prior to trial.
To come within the business records exception, the proponent must establish
through a qualified witness, by testimony or valid certification, that the record
was:
•
•
•
•

made at or near the time of the transaction or event;
made by, or based on, information transmitted from a person with
knowledge;
kept in the course of a regularly conducted business
activity; and
made as part of the regular practice of that business activity.

In Clough v. Commissioner,767 the issue before the court was whether the taxpayers’
petition was timely filed. In support of a motion to dismiss, the Commissioner submitted a copy
of the certified mail list indicating the date the notice was mailed to the taxpayers. The
Commissioner subsequently submitted a declaration executed by the manager of the office that
maintained the certified mail list and was the custodian of various records including certified
mail lists. The declaration described generally the procedures used in mailing notices of
deficiency, including the transfer of notices of deficiency to the Postal Service and the Service
Center practice of retaining certified mail lists.768 The Commissioner also filed a declaration by
the Postal Service mail processing clerk assigned to the Service Center. The declaration stated
that the clerk, as part of his duties, processed certified mail items delivered to him by Service
Center personnel. He outlined the procedures he followed in processing certified mail, including
his practice of verifying the information contained with certified mail lists and then placing a
postmark stamp on each list. He further stated that “he placed a postmark stamp on the certified
mail list that was attached to the Commissioner’s motion to dismiss.”769
The court found that the declaration of the manager showed that the certified mail list
was prepared and retained by the Commissioner in the normal course of operations and the
declaration of the mail processing clerk showed that the postmark stamp was placed on the
certified mail list consistent with normal practices. As such, the declarations were sufficient to

767

119 T.C. 183 (2002).

768

Id. at 185-86.

769

Id. at 186.

self-authenticate the certified mail list under Rule 902(11) and allow the list to come within the
business records exception to hearsay.770
The proponent must make the record and declaration available sufficiently in advance of
trial to allow the adverse party an opportunity to challenge them. In Spurlock v.
Commissioner,771 the Commissioner determined that the taxpayer had unreported income. He
identified in his trial memorandum declarants, payors, and underlying records he intended to rely
upon in support of his position. He also stated that he might offer affidavits and accompanying
documents pursuant to rules 803(6) and 902(11) in lieu of actual testimony. The taxpayer
received a copy of the affidavits and documents three days prior to trial. In response to the
taxpayer’s argument that the documents were not furnished to her in time to challenge the
adequacy of their foundation, the court held—
We find that respondent has met the notice requirement. He provided notice to
petitioner of the possibility of his introducing evidence under Fed. R. Evid. 803(6)
and 902(11) . . . more than 2 weeks before trial. He identified the declarants, the
payors involved, and the underlying records that might be introduced through the
affidavits. Petitioner was adequately apprised of this information in advance of
trial. Petitioner had sufficient time to contact the witnesses named in
respondent’s trial memorandum, and she could have called those witnesses to
testify at trial.
Respondent provided the affidavits and the records to petitioner 2 and 3 days
before trial. Given the nature of the affidavits and the records involved, petitioner
had sufficient time in which to review those documents and to formulate
challenges to their veracity. The affidavits and the records themselves are not
lengthy, and each involves matters which should be familiar to petitioner: (1) Her
association with the payors; (2) the hours she recorded and the time reports that
she submitted; (3) checks made out to the order of petitioner; (4) a statement
regarding a substantial IRA distribution; and (5) copies of Forms W-2, 1099MISC, and 1099-R. We hold that the affidavits and the records were provided to
petitioner sufficiently in advance of their offer into evidence and that petitioner
had a fair opportunity to challenge those documents.772

Id. at 188-91. See also Spurlock v. Commissioner, 85 T.C.M. (CCH) 1236, 1239, 2003
T.C.M. (RIA) ¶ 2003-124, at 621-22 (the Commissioner presented copies of third-party records
accompanied by affidavits that came within Rule 902(11)); Lee v. Commissioner, 83 T.C.M.
(CCH) 1470, 1473, 2002 T.C.M. (RIA) ¶ 2002-095, at 512 (Commissioner presented copies of
third-party records accompanied by declarations that came within Rule 902(11)), aff’d by
unpublished opinion (9th Cir. 2003).
770

771

85 T.C.M. (CCH) 1236, 2003 T.C.M. (RIA) ¶ 2003-124.

772

Spurlock, 85 T.C.M. (CCH) at 1240, 2003 T.C.M. (RIA) ¶ 2003-124, at 622.

A custodian or other qualified witness can establish through testimony that the document
was made at or near the time of the event; by, or from information transmitted by, a person with
knowledge; in the course of a regularly-conducted business activity; and that it was the
business’s regular practice to make such memorandum.773
The foundation must be established by a custodian or other qualified witness and not
simply by reference to the content of the document offered into evidence.774 Any person who is
in a position to attest to the authenticity of the document and who is familiar with the business’s
recordkeeping system is competent to lay the foundation.775 A witness who cannot read or write
See Goldsmith v. Commissioner, 86 T.C. 1134, 1149-50 (1986). In Goldsmith, the
Commissioner attempted to offer into evidence a report prepared by an accounting firm, arguing
that it fell under the business records exception to hearsay. The report stated that it was not an
examination conducted in accordance with the generally accepted auditing standards. The court
held that the report was inadmissible under the exception because it was not prepared at or near
the time of the matters recorded, was not prepared by or based on information of persons with
personal knowledge of the matters recorded, and it was not the regular practice of the company
with respect to whom the report was prepared to prepare such a report.
773

See Pedtzoldt v. Commissioner, 92 T.C. 661, 676-77 (1989) (the person laying the
foundation does not need to be the person who created the record as long as the person can lay
the proper foundation for admissibility and is familiar with the recordkeeping system). See also
Allnutt v. Commissioner, 88 T.C.M. (CCH) 372, ___, 2004 T.C.M. (RIA) ¶ 55,782, at ____
(person who prepared the document was not called to testify); Spurlock v. Commissioner, 85
T.C.M. (CCH) 1236, 1239, 2003 T.C.M. (RIA) ¶ 2003-124, at 621-22 (custodian of records need
not have personal knowledge, but only be able to certify that the records were made by a person
with knowledge of the matters recorded); Hardesty v. Commissioner, 65 T.C.M. (CCH) 2743,
2749-50, 1993 T.C.M. (RIA) ¶ 93,225, at 1112 (foundation must be established by custodian or
other qualified witness and not the content of the document offered into evidence); Ledbetter v.
Commissioner, 52 T.C.M. (CCH) 1124, 1127 n.5, 1986 T.C.M. (P-H) ¶ 86,575, at 2678 n.5
(personnel who prepared documents were not called to testify), aff’d, 837 F.2d 708 (5th Cir.
1988); McMains v. Commissioner, 51 T.C.M. (CCH) 1297, 1299 n.4, 1986 T.C.M. (P-H) ¶
86,266, at 1127 n.4 (personnel who prepared documents were not called to testify); Elliot v.
Commissioner, 50 T.C.M. (CCH) 1111, 1113, 1985 T.C.M. (P-H) ¶ 85,493, at 2208 (personnel
who prepared documents were not called to testify); Cox v. Commissioner, 50 T.C.M. (CCH)
971, 973, 1985 T.C.M. (P-H) ¶ 85,464, at 2075 (personnel who prepared documents were not
called to testify); Roth Steel Tube Co. v. Commissioner, 49 T.C.M. (CCH) 698, 1985 T.C.M. (PH) ¶ 85,058 (in a case decided prior to the 2000 amendment, affidavit submitted with documents
was insufficient), aff’d, 800 F.2d 625 (6th Cir. 1986); Chumley v. Commissioner, 44 T.C.M.
(CCH) 861, 862, 1982 T.C.M. (P-H) ¶ 82,473, at 2132 (personnel who prepared documents were
not called to testify).
774

See Petzoldt, 92 T.C. at 677; Gerling Int’l Insur. Co. v. Commissioner, 98 T.C. 640, 652-53
(1992) (allowing witness to testify as to the substance of financial statements, even if he could
not testify as to the detail); Grace Foreign Exch. Corp. v. Commissioner, 68 T.C.M. (CCH) 1464,
1467, 1994 T.C.M. (RIA) ¶ 94,621, at 1467 (internal report was admissible when handwriting
was identified by two employees who explained business purpose of report).
775

is not qualified to testify as to how the records sought to be admitted into evidence were kept in
the ordinary course of business.776 A witness who kept the books and records for a gambling
business and worked there six days a week was sufficiently familiar with the gambling business
and its records to testify about them.777 A witness who examined the records on a quarterly basis
but did not witness or assist the taxpayer in preparing the business records lacked direct personal
knowledge of the business’s affairs.778
In Wapnick v. Commissioner,779 the issue before the court was whether the taxpayer had
unreported income. The Commissioner’s agent seized the taxpayer’s computer and boxes of
records and a computer expert was hired to download records from the computer. The agents
verified the accuracy of some of the computer records by comparing them with information they
obtained from third parties. The agents also interviewed the taxpayer’s clients and reviewed
bank statements, cancelled checks, deposit slips, and Forms 1099.780 The court held that the
agents were qualified to provide the foundation for the records, establishing that the taxpayer’s
computer records were kept in the regular course of business.781
The document must have been made at or near the time of the event. Financial
statements prepared after the close of the year in which the transactions they reflect occurred
satisfied this requirement.782 A financial statement dated May 31, 1980, was sufficiently near in
time to a sale of stock on December 31, 1980, to satisfy this requirement.783 Documents that

Davis v. Commissioner, 81 T.C. 806, 814 (1983), aff’d, 767 F.2d 931 (9th Cir. 1985)
(documents allegedly establishing the taxpayers’ contribution to the Universal Life Church were
inadmissible hearsay).
776

See Williams v. Commissioner, 64 T.C.M. (CCH) 295, 297, 1992 T.C.M. (RIA) ¶ 92,428, at
2285; Bryant v. Commissioner, 64 T.C.M. (CCH) 291, 293, 1992 T.C.M. (RIA) ¶ 92,427, at
2283.
777

See Hofstetter v. Commissioner, 47 T.C.M. (CCH) 988, 989, 1984 T.C.M. (P-H) ¶ 84,048,
at 177.
778
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83 T.C.M. (CCH) 1245, 2002 T.C.M. (RIA) ¶ 2002-045.

780

Wapnick, 83 T.C.M. (CCH) at 1248, 2002 T.C.M. (RIA) ¶ 2002-045, at 247.

781

Wapnick, 83 T.C.M. (CCH) at 1249-50, 2002 T.C.M. (RIA) ¶ 2002-045, at 249-50.

See Gerling Int’l Insur. Co. v. Commissioner, 98 T.C. 640, 652-53 (1992) (finding that
annual summary of premiums, expenses, losses, other information and balance sheet prepared
after the close of the taxable year satisfied the “at or near the time” requirement).
782

DeMann v. Commissioner, 65 T.C.M. (CCH) 2614, 2618-19, 1993 T.C.M. (RIA) ¶ 93,026,
at 973.
783

were prepared shortly before trial and for purposes of trial did not satisfy this requirement.784 An
audit committee report of the Securities and Exchange Commission and a report prepared by an
accounting firm did not fall within the exception because the reports were not made at or near the
time of the event reported.785
The document must have been created by, or from information transmitted by, a person
with knowledge. When the witness was not able to testify as to whether the documents were
made by, or from information transmitted by, a person with knowledge, the proper foundation
was not laid and the documents did not come within the business records exception.786
The document must have been created in the course of a regularly-conducted business
activity. Interviews given as part of a Securities and Exchange Commission investigation were
not considered to be a regularly-conducted business activity.787 Documents prepared by the
taxpayer’s local congregation were not records kept in the ordinary business of the Universal
Life Church, Inc., which had issued a charter to the taxpayer to establish a local congregation of
the church.788 Compilation by Service personnel of data based on records of tokes reported by
other casino dealers was data kept in the course of an audit and examination activity that was
regularly conducted by the Commissioner, and thus came within the business records
exception.789

See Davis v. Commissioner, 81 T.C. 806, 814 (1983), aff’d, 767 F.2d 931 (9th Cir. 1985)
(documents allegedly establishing the taxpayers’ contributions to the Universal Life Church were
inadmissible hearsay); see also Southeastern Mail Transp., Inc. v. Commissioner, 63 T.C.M.
(CCH) 2893, 2902, 1992 T.C.M. (RIA) ¶ 92,252, at 1263 (accounting books and ledgers
reconstructed from underlying records after the petition was filed were subject to closer scrutiny
than records contemporaneously maintained in normal course of business conduct).
784

785

See Goldsmith v. Commissioner, 86 T.C. 1134, 1144-50 (1986).

See Hardesty v. Commissioner, 65 T.C.M. (CCH) 2743, 2750, 1993 T.C.M. (RIA) ¶ 93,225,
at 1112-13. See also Kantor v. Commissioner, 73 T.C.M. (CCH) 2170, 2174, 1997 T.C.M.
(RIA) ¶ 97,112, at 672 (taxpayer failed to establish that letters were made by persons with
knowledge).
786

787

See Goldsmith, 86 T.C. at 1150-51.

See Bell v. Commissioner, 85 T.C. 436, 438 n.4 (1985). See also Kantor, 73 T.C.M. (CCH)
at 2174 n.5, 1997 T.C.M. (RIA) ¶ 97,112, at 672 n.5 (holding that taxpayer failed to establish
that letters were entries made during the routine of a business).
788

See Spear v. Commissioner, 55 T.C.M. (CCH) 291, 293, 1988 T.C.M. (P-H) ¶ 88,090, at
500-01.
789

It must have been that business’s regular practice to make such memoranda or keep such
records; thus, documents that were prepared shortly before trial and for purposes of trial were not
business records.790
While the exception favors “the admission of evidence rather than its exclusion if it has
any probative value at all,”791 if the document lacks trustworthiness, it will not come within the
business records exception. In Shriver v. Commissioner,792 the Commissioner’s determination
was based on a Drug Enforcement Administration report prepared by a drug enforcement agent
in his official capacity.793 The report contained statements made by a government informant and
a statement allegedly made by the taxpayer to the informant.794 The informant was not called to
testify at trial because he had no recollection of the events reflected in the report.795 The court
found the report to be inadmissible because the report lacked trustworthiness.796
The following documents came within the business records exception to the hearsay rule:
•

Form 4665, Report Transmittal; Form 886-A, Explanation of Items; and workpapers
prepared by the revenue agent;797

•

Written summaries of taxpayers’ income, expenses, and net profits prepared by revenue
agent based on the taxpayers’ records;798

•

public relations agreement, covering the public relations services to be provided by the
taxpayer, when the controller of the employer testified that she had custody of the

See Davis v. Commissioner, 81 T.C. 806, 814 (1983), aff’d, 767 F.2d 931 (9th Cir. 1985)
(documents allegedly establishing the taxpayers’ contribution to the Universal Life Church were
inadmissible hearsay).

790

Gerling Int’l Insur. Co. v. Commissioner, 98 T.C. 640, 654 (1992); DeMann v.
Commissioner, 65 T.C.M. (CCH) 2614, 2618, 1993 T.C.M. (RIA) ¶ 93,206, at 972-73.
791

792

85 T.C. 1 (1985).

793

See id. at 4.

794

See id.

795

See id. at 5-6.

796

See id.

See Aston v. Commissioner, 85 T.C.M. (CCH) 1260, 1262, 2003 T.C.M. (RIA) ¶ 2003-128,
at 647-48.
797

See Rinn v. Commissioner, 88 T.C.M. (CCH) 394, ___ n.11, 2004 T.C.M. (RIA) ¶ 55,789,
at ___ n.11.
798

agreement, that the agreement was maintained in the ordinary course of the employer’s
business, and that the agreement was used by her in preparing the employer’s payroll and
other checks;799
•

information which was furnished to an agency of the Swiss government as required by
Swiss law as the publications of the official Swiss commercial insurance gazette and
industry figures published by the Swiss Office of Private Insurance;800

•

appointment book used for business purposes and kept contemporaneously;801

•

escrow statement;802

•

index cards maintained by an employee of the taxpayer who operated a rooming house,
when cards contained the names of all tenants and their rental history;803

•

certain documents that were sent to the taxpayer from a London broker, “documents
relating to commodities transactions entered into” by the taxpayer on domestic
exchanges, and the deposition testimony of an employee of the London broker;804

•

financial statement prepared by an accounting firm when the operations manager of a
farm testified that the statement was prepared in the regular course of business, that he
witnessed its being prepared, and that he had discussions with the accounting personnel
about what the business records actually showed;805

See Kenyatta Corp. v. Commissioner, 86 T.C. 171, 184 n.16 (1986), aff’d 812 F.2d 577 (9th
Cir. 1987).

799

800

See Gerling Int’l Ins. Co. v. Commissioner, 98 T.C. 640, 653 (1992).

801

See Wisconsin Psychiatric Servs. v. Commissioner, 76 T.C. 839, 846 n.4 (1981).

See Roberts v. Commissioner, 72 T.C.M. (CCH) 266, 269, 1996 T.C.M. (RIA) ¶ 96,346, at
2490.
802

See Sammons v. Commissioner, 48 T.C.M. (CCH) 771, 772, 774, 1984 T.C.M. (P-H) ¶ 84,
414, at 1644-46.
803

804

See Krumhorn v. Commissioner, 103 T.C. 29, 30 n.3 (1994).

See DeMann v. Commissioner, 65 T.C.M. (CCH) 2614, 2619, 1993 T.C.M. (RIA) ¶ 93,206,
at 973.
805

•

calendars reflecting appointments and seminars when entries were kept
contemporaneously and were interleaved with checks and receipts to substantiate the
various calendar entries;806

•

hospital records;807

•

business records maintained in the ordinary course of the taxpayer’s business even
though they contained notations, terms, and directives;808

•

ledger sheets kept by a bookkeeper for each bookmaker, including the taxpayer, and
verified with the taxpayer on a daily basis when ledger sheets reflected the name of the
horse played; the name of the racetrack; the number of the race; the amount of the wager;
the payoff, if any, on the wager; and the profit or loss incurred on that wager;809

•

taxpayer’s income tax return, taxpayer’s audited financial statements, a page from the
taxpayer’s cash disbursement journal, and a page from the taxpayer’s general ledger;810

•

corporate tax return of corporation in which the taxpayer held an interest;811

•

election letter for a “pass-through” election for the investment tax credit for a computer
purchased by a law firm;812

•

bank records;813

See Matlock v. Commissioner, 63 T.C.M. (CCH) 3108, 3109-3 to 3109-4, 1992 T.C.M.
(RIA) ¶ 92,324, at 1661.
806

See Harbour v. Commissioner, 62 T.C.M. (CCH) 1083, 1084, 1991 T.C.M. (P-H) ¶ 91,532,
at 2604.
807

See Tebarco Mechanical Corp. v. Commissioner, 74 T.C.M. (CCH) 29, 34, 1997 T.C.M.
(RIA) ¶ 97,311, at 2035-36.
808

See Martorelli v. Commissioner, 40 T.C.M. (CCH) 848, 849-52, 1980 T.C.M. (P-H) ¶
80,291, at 1303-06.
809

See Pan Am. Acceptance Corp. v. Commissioner, 57 T.C.M. (CCH) 1360, 1361-62, 1989
T.C.M. (P-H) ¶ 89,440, at 2142-43.
810

See Randolph v. Commissioner, 80 T.C.M. (CCH) 192, 193 n.3, 2002 T.C.M. (RIA) ¶ 2002248, at 1396 n.3.
811

See Salzman v. Commissioner, 55 T.C.M. (CCH) 278, 286, 1988 T.C.M. (P-H) ¶ 88,086, at
493-94.
812

See Foster v. Commissioner, 80 T.C. 34, 135 (1983), aff’d in part and vacated in part, 756
F.2d 1430 (9th Cir. 1985).

813

•

summary sheets reflecting entertainment expenses which were compiled from bills or
credit card slips within a reasonable time after the meetings at which the entertainment
was provided;814

•

reconstructed receipts reflecting payments made by the taxpayer for distributorships
which the court found to be reliable;815

•

records and methods used by companies in sending out Forms 1099;816 and

•

account card and deposit sheets for brokerage account with Merrill Lynch, Pierce, Fenner
& Smith.817

The following documents did not come within the business records exception to the
hearsay rule:
•

summaries of expenses allegedly incurred by the taxpayer, where the summaries were
created by the taxpayer’s accountants pursuant to the taxpayer’s request and where there
was no evidence the summaries were contemporaneously made, regularly kept, or “based
on information transmitted by a person with knowledge, or that the witness was qualified
to provide the information;”818

•

feasibility study prepared by an accounting firm which was commissioned by an
organization assisting in the development, financing, and construction of a general
hospital when the study was utilized as support for an application to the Maryland Health

See Brock v. Commissioner, 44 T.C.M. (CCH) 128, 130-31, 141 n.7, 1982 T.C.M. (P-H) ¶
82,335, at 1412, 1423 n.7.
814

See McMahon v. Commissioner, 62 T.C.M. (CCH) 306, 308-9, 1991 T.C.M. (P-H) ¶
91,355, at 1789-90.
815

See Rick v. Commissioner, 54 T.C.M. (CCH) 295, 309-10, 1987 T.C.M. (P-H) ¶ 87,427, at
2238.
816

See Geller v. Commissioner, 35 T.C.M. (CCH) 1122, 1124, 1127, 1976 T.C.M. (P-H) ¶
76,257, at 1109, 1112, aff’d, 556 F.2d 687 (2d Cir. 1977).
817

See Shaw v. Commissioner, 85 T.C.M. (CCH) 1179, 1183-84, 2003 T.C.M. (RIA) ¶ 2003111, at 553 (the documents also “lack[ed] trustworthiness because they were unaccompanied by
any underlying business records” and because the accountants and persons who translated the
statements into English were not identified in the record).
818

and Higher Education Facility because the study was not a record of regularly-conducted
activity;819
•

alleged receipts from the Universal Life Church, Inc. of Modesto, California, showing
contributions by taxpayers when receipts were actually prepared by the taxpayers’ local
congregation and, therefore, were not kept in the ordinary course of Universal Life
Church Inc.’s business;820

•

certain documents that were sent to the taxpayer from a London broker, “documents
relating to commodities transactions entered into by” the taxpayer on domestic
exchanges, and the deposition testimony of an employee of the London broker were not
business records of the London broker;821 and

•

claim form and attached statements and affidavits filed in a probate proceeding.822
(7) Absence of entry in records kept in accordance with the provisions of
paragraph (6). Evidence that a matter is not included in the memoranda, reports,
records, or data compilations, in any form, kept in accordance with the provisions
of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the
matter was of a kind of which a memorandum, report, record, or data compilation
was regularly made and preserved, unless the sources of information or other
circumstances indicate lack of trustworthiness.
To fall under this exception, the missing document must qualify as a business record.823
(8) Public records and reports. Records, reports, statements, or data compilations,
in any form, of public offices or agencies, setting forth (A) the activities of the
office or agency, or (B) matters observed pursuant to duty imposed by law as to
which matters there was a duty to report, excluding, however, in criminal cases
matters observed by police officers and other law enforcement personnel, or (C)
in civil actions and proceedings against the Government in criminal cases, factual

See Tidler v. Commissioner, 53 T.C.M. (CCH) 934, 940 n.11, 1987 T.C.M. (P-H) ¶ 87,268,
at 1298-99 n.11.
819

See Elliott v. Commissioner, 50 T.C.M. (CCH) 1111, 1113 n.3, 1985 T.C.M. (P-H) ¶
85,493, at 2,208 n.3. See also McMains v. Commissioner, 53 T.C.M. (CCH) 118, 119 n.4, 1987
T.C.M. (P-H) ¶ 87,085, at 431-32 n.4.
820

See Krumhorn v. Commissioner, 103 T.C. 29, 42 (1994) (admitting documents into evidence
as the taxpayer’s business records).
821

See Estate of Cole v. Commissioner, 58 T.C.M. (CCH) 715, 722, 1989 T.C.M. (P-H) ¶
89,623, at 3142-43, rev’d sub nom. Devore v. Commissioner, 963 F.2d 280 (9th Cir. 1992).
822

823

See Goldsmith v. Commissioner, 86 T.C. 1134, 1147 (1986).

findings resulting from an investigation made pursuant to authority granted by
law, unless the sources of information or other circumstances indicate lack of
trustworthiness.
Public records can be self-authenticated under Rule 902(4) with a certified copy.
The records, reports, statements, or data compilations, in any form, must be those of a
public office or agency. If the report or records were made by an individual or an entity that is
not a public agency, the documents do not fall within the exception, even if they are in the
possession of a public office or agency.824
The document must set forth the activities of the office or agency, or matters observed
pursuant to duty imposed by law as to which matters there was a duty to report.825 A
Memorandum from the Special Assistant to the Associate Chief Counsel (International) to the
Service’s Director of Public Affairs that accompanied copies of a revenue ruling for release
under the Service’s advance release procedures was not admissible under the exception for
public records because the memorandum was not recorded pursuant to a duty to report or include
factual findings from an investigation made pursuant to a legal authority.826
Testimony of an employee of a public agency does not come within the exception. In
Little v. Commissioner,827 the Commissioner called two special agents from the Federal Bureau
of Investigation to testify about their investigation of the facts surrounding the case and the
truthfulness or untruthfulness of the taxpayers’ witnesses. The taxpayers objected to the
testimony as being hearsay. The court determined that a statement of a public agency refers to a
formal, written document which has been reviewed, approved, or is subject to a clearance
process of some sort that transforms it from a statement by an employee of an agency to a
statement by the agency. Accordingly, the testimony was not admissible under the public
records exception to the hearsay rule.828

See Petzoldt v. Commissioner, 92 T.C. 661, 678 (1989); Goldsmith, 86 T.C. at 1145-46
(members of audit committee were not public officials, a public agency or office, or an alter ego
of the Securities and Exchange Commission). See also Heltzer v. Commissioner, 62 T.C.M.
(CCH) 518, 535, 1991 T.C.M. (P-H) ¶ 91,404, at 2028 (the Cotton Exchange and the Metal
Exchange are public agencies for purposes of the exception).
824

825

FED. R. EVID. 803(8).

See Gaw v. Commissioner, 70 T.C.M. (CCH) 1196, 1221-22, 1995 T.C.M. (RIA) ¶ 95,531,
at 3364.
826

827

71 T.C.M. (CCH) 3168, 1996 T.C.M. (RIA) ¶ 96,270.

828

Little, 71 T.C.M. (CCH) at 3169-75, 1996 T.C.M. (RIA) ¶ 96,270, at 1914-15.

The source of information or other circumstances must not indicate a lack of
trustworthiness. In Shriver v. Commissioner,829 the Commissioner’s determination was based on
a Drug Enforcement Administration report prepared by a drug enforcement agent in his official
capacity.830 The report contained statements made by a government informant and a statement
allegedly made by the taxpayer to the informant.831 The informant was not called to testify at
trial because he had no recollection of the events reflected in the report.832 The Tax Court found
the report to be inadmissible because the report lacked trustworthiness.833
In Petzoldt v. Commissioner,834 drug ledgers seized by the Drug Enforcement
Administration did not become part of the government’s report.835 Accordingly, they were
hearsay within hearsay and not admissible under the public records exception.836
The following documents came within the exception:
•

Memorandum and Order denying the taxpayer’s motion for release pending
appeal of conviction for criminal evasion of tax;837

•

employment card maintained by the city’s Parks Department;838

829

85 T.C. 1 (1985).

830

Id. at 4.

831

Id.

832

Id. at 5-6.

Id. at 6. See also Bresson v. Commissioner, 111 T.C. 172, 177-78 (1998), aff’d, 213 F.3d
1173 (9th Cir. 2000) (a summary record of assessments that did not indicate the taxpayer’s name
lacked trustworthiness while a certificate of assessments and payments which showed the
existence of a tax liability owed by a taxpayer was admissible); Heltzer v. Commissioner, 62
T.C.M. (CCH) 518, 535, 1991 T.C.M. (P-H) ¶ 91,404, at 2028 (findings and conclusions of the
Cotton Exchange and the Metal Exchange are trustworthy).

833

834

92 T.C. 661 (1989).

835

Id.

836

Id.

See Sammons v. Commissioner, 48 T.C.M. (CCH) 771, 774, 1984 T.C.M. (P-H) ¶ 84,414, at
1646.
837

See Pearcy v. Commissioner, 66 T.C.M. (CCH) 1168, 1174, 1993 T.C.M. (RIA) ¶ 93,499, at
2676, aff’d, 95-2 U.S.T.C. ¶ 50,346, at 89,076, 76 A.F.T.R.2d (RIA) 5168, 5168 (8th Cir. 1995).
838

•

a telegram, a telex, and a letter between an official of the U.S. Embassy in Brazil
and an official of the U.S. Treasury Department that reported information in
accordance with the author’s employment duties;839

•

claim form filed in a probate proceeding;840

•

an excerpt from a balance sheet prepared by a foreign corporation that was
published annually in the official Swiss commercial insurance gazette as required
by law and a publication of the Swiss Office of Private Insurance;841

•

findings and conclusions of an investigation by the Futures Trading Commission
and the Cotton Exchange and the Metal Exchange;842

•

portions of an administrative file;843

•

certificate of assessments and payments;844

•

certified copies of USDA reports giving detailed monthly quotations for the value
of livestock;845

•

results of a source and applications of funds analysis and the revenue agent’s
workpapers with respect to non-petitioning taxpayers (with identity of the nonpetitioning taxpayers protected);846

See Cont’l Ill. Corp. v. Commissioner, 55 T.C.M. (CCH) 1325, 1329, 1988 T.C.M. (P-H) ¶
88,318, at 1592, aff’d in part and rev’d in part, 998 F.2d 513 (7th Cir. 1993).
839

See Estate of Cole v. Commissioner, 58 T.C.M. (CCH) 715, 722, 1989 T.C.M. (P-H) ¶
89,623, at 3143, rev’d sub nom. Devore v. Commissioner, 963 F.2d 280 (9th Cir. 1992).
840

841

See Gerling Int’l Ins. Co. v. Commissioner, 98 T.C. 640, 654 (1992).

See Heltzer v. Commissioner, 62 T.C.M. (CCH) 518, 536, 1991 T.C.M. (P-H) ¶ 91,404, at
2029.
842

843

See Collins v. Commissioner, 86 T.C.M. (CCH) 469, 2003 T.C.M. (RIA) ¶ 2003-293.

See Bresson v. Commissioner, 111 T.C. 172, 177-78 (1998), aff’d, 213 F.3d 1173 (9th Cir.
2000).
844

See Strong v. Commissioner, 91 T.C. 627, 641 n.23 (1988). See also Dudden v.
Commissioner, 91 T.C. 642, 649 (1988), aff’d, 893 F.2d 174 (8th Cir. 1990).

845

See Homick v. Commissioner, 42 T.C.M. (CCH) 196, 201, 1981 T.C.M. (P-H) ¶ 81,317, at
1120; Small v. Commissioner, 42 T.C.M. (CCH) 190, 195, 1981 T.C.M. (P-H) ¶ 81,316, at 1114;
Kozloff v. Commissioner, 42 T.C.M. (CCH) 183, 185-86, 1981 T.C.M. (P-H) ¶ 81,315, at 1108;
Hartman v. Commissioner, 42 T.C.M. (CCH) 177, 182, 1981 T.C.M. (P-H) ¶ 81,314, at 1102;
846

•

written reports by police officers describing their observations in carrying out
their duties;847 and

•

Brief Statement by the Trustee in Reorganization prepared by the bankruptcy
trustee.848

(9) Records of vital statistics. Records or data compilations, in any form, of
births, fetal deaths, deaths, or marriages, if the report thereof was made to a public
office pursuant to requirements of law.
(10) Absence of public record or entry. To prove the absence of a record, report,
statement, or data compilation, in any form, or the nonoccurrence or nonexistence
of a matter of which a record, report, statement, or data compilation, in any form,
was regularly made and preserved by a public office or agency, evidence in the
form of a certification in accordance with rule 902, or testimony, that diligent
search failed to disclose the record, report, statement, or data compilation, or
entry.

Keen v. Commissioner, 42 T.C.M. (CCH) 170, 175, 1981 T.C.M. (P-H) ¶ 81,313, at 1095;
Guarino v. Commissioner, 42 T.C.M. (CCH) 163, 169, 1981 T.C.M. (P-H) ¶ 81,312, at 1089;
Dixon v. Commissioner, 42 T.C.M. (CCH) 157, 162, 1981 T.C.M. (P-H) ¶ 81,311, at 1083; Plate
v. Commissioner, 42 T.C.M. (CCH) 151, 156, 1981 T.C.M. (P-H) ¶ 81,310, at 1077; Tapper v.
Commissioner, 42 T.C.M. (CCH) 144, 150, 1981 T.C.M. (P-H) ¶ 81,309, at 1071; Chappell v.
Commissioner, 42 T.C.M. (CCH) 138, 143, 1981 T.C.M. (P-H) ¶ 81,308, at 1064; Todd v.
Commissioner, 42 T.C.M. (CCH) 131, 137, 1981 T.C.M. (P-H) ¶ 81,307, at 1058; Knight v.
Commissioner, 42 T.C.M. (CCH) 125, 130, 1981 T.C.M. (P-H) ¶ 81,306, at 1052; Florence v.
Commissioner, 42 T.C.M. (CCH) 119, 124, 1981 T.C.M. (P-H) ¶ 81,305, at 1046.
See Adamson v. Commissioner, 44 T.C.M. (CCH) 327, 335 n.12, 1982 T.C.M. (P-H) ¶
82,371, at 1615 n.12, aff’d, 745 F.2d 541 (9th Cir. 1984).
847

See Briggs v. Commissioner, 38 T.C.M. (CCH) 877, 878 n.3, 1979 T.C.M. (P-H) ¶ 79,218,
at 840 n.3.
848

To come within the absence of official record hearsay exception, the proponent
must establish through a qualified witness:
•
•
•
•
•
•
•
•

events/occurrences are regularly recorded at or near the time of the
event;
the record is in official custody;
the record is open to public inspection;
the record was properly prepared;
the preparer was a public official;
the official had a duty to record the fact;
the official had personal knowledge of the fact; and
the entry or absence thereof is factual in nature.

The fact that Service records did not reflect any return having been filed was evidence of
the nonoccurrence of an event ordinarily recorded.849
(11) Records of religious organizations. Statements of births, marriages, divorces,
deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar
facts of personal or family history, contained in a regularly kept record of a
religious organization.
(12) Marriage, baptismal, and similar certificates. Statements of fact contained in
a certificate that the maker performed a marriage or other ceremony or
administered a sacrament, made by a clergyman, public official, or other person
authorized by the rules or practices of a religious organization or by law to
perform the act certified, and purporting to have been issued at the time of the act
or within a reasonable time thereafter.
(13) Family records. Statements of fact concerning personal or family history
contained in family Bibles, genealogies, charts, engravings on rings, inscriptions
on family portraits, engravings on urns, crypts, or tombstones, or the like.
(14) Records of documents affecting an interest in property. The record of a
document purporting to establish or affect an interest in property, as proof of the
content of the original recorded document and its execution and delivery by each
person by whom it purports to have been executed, if the record is a record of a
public office and an applicable statute authorizes the recording of documents of
that kind in that office.
(15) Statements in documents affecting an interest in property. A statement
contained in a document purporting to establish or affect an interest in property if
See Espinoza v. Commissioner, 78 T.C. 412, 421-22 (1982). See also Metals Ref. Ltd. v.
Commissioner, 65 T.C.M. (CCH) 2171, 2175, 1993 T.C.M. (RIA) ¶ 93,115, at 511.
849

the matter stated was relevant to the purpose of the document, unless dealings
with the property since the document was made have been inconsistent with the
truth of the statement or the purport of the document.
To come within the exception for documents affecting an interest in property, the
proponent must establish:
•
the document purports to establish or affect an interest in property;
•
the statement is relevant to the purpose of the document; and
•
subsequent dealings with the property are not inconsistent with the
truth of the statement or the purport of the document.
In Tsakopoulos v. Commissioner,850 one of the issues before the court was whether the
taxpayers were entitled to an abandonment loss upon the transfer of an interest in property to the
taxpayer-husband’s brother. An escrow assistant at a title company filed a preliminary change of
ownership report with the county Assessor’s office, reflecting the transfer from the taxpayerhusband to his brother. The form had to be filed whenever there was a conveyance of title record
so that the Assessors office could assess the property.851 The Commissioner offered the
preliminary change of ownership report under the Rule 803(15) exception to hearsay. The
taxpayers objected, arguing that the report did not affect an interest in property. Applying the
above three-part test, the court found that, first, the report affected an interest in property because
it involved the assessment of taxes and was required by the state authorities to be filed. Second,
the statements contained in the report were relevant to its purpose of assessing the correct tax.
Third, subsequent dealings with the property were not inconsistent with the truth of the statement
or the purport of the document in that the brother owned the property. The court held that the
report came within the exception.852
Similarly, an indenture filed with the Office of Records that contained a statement
certifying the amount of actual consideration paid, signature of a Notary Public, imprint from the
Department of Revenue showing the amount of transfer tax, and notation that the tax was paid
was a statement affecting an interest in property.853
(16) Statements in ancient documents. Statements in a document in existence
twenty years or more the authenticity of which is established.

850

83 T.C.M. (CCH) 1064, 2002 T.C.M. (RIA) ¶ 2002-008.

851

Tsakopoulos, 83 T.C.M. (CCH) at 1066, 2002 T.C.M. (RIA) ¶ 2002-008, at 31.

852

Tsakopoulos, 83 T.C.M. (CCH) at 1068, 2002 T.C.M. (RIA) ¶ 2002-008, at 34.

See deRochemont v. Commissioner, 62 T.C.M. (CCH) 1384, 1385, 1386, 1991 T.C.M.
(RIA) ¶ 91,600, at 2921-22, 2923; see also Spurlock v. Commissioner, 85 T.C.M. (CCH) 1236,
1240, 2003 T.C.M. (RIA) ¶ 2003-124, at 622 (a check or notation on a check may qualify as a
statement in documents affecting an interest in property).
853

A local tax assessment from 1944 did not come within the exception, even though it was
being offered as evidence in a dispute over the taxpayers’ 1979 tax return.854 A claim form filed
in a probate proceeding did not come within the exception because the declarant did not have
first-hand knowledge.855
(17) Market reports, commercial publications. Market quotations, tabulations,
lists, directories, or other published compilations, generally used and relied upon
by the public or by persons in particular occupations.
A newspaper article is not the type of compilation contemplated by the exception and was
not relied upon by the public or persons in particular occupations. Accordingly, it did not come
within the exception.856 An excerpt from a balance sheet prepared by a foreign corporation that
was published annually in an official Swiss commercial insurance gazette as required by law and
a publication of the Swiss Office of Private Insurance came within the exception.857
(18) Learned treatises. To the extent called to the attention of an expert witness
upon cross-examination or relied upon by the expert witness in direct
examination, statements contained in published treatises, periodicals, or
pamphlets on a subject of history, medicine, or other science or art, established as
a reliable authority by the testimony or admission of the witness or by other
expert testimony or by judicial notice. If admitted, the statements may be read
into evidence but may not be received as exhibits.
In Snyder v. Commissioner,858 because books and articles at issue were neither relied
upon nor referred to by an expert and were not established as reliable authority by any expert,
quotations from those books and articles were inadmissible under this exception.859

See Juden v. Commissioner, 53 T.C.M. (CCH) 1154, 1160 n.20, 1987 T.C.M. (P-H) ¶
87,302, at 1533 n.20, aff’d, 865 F.2d 960 (8th Cir. 1989).
854

See Estate of Cole v. Commissioner, 58 T.C.M. (CCH) 715, 725, 1989 T.C.M. (P-H) ¶
89,623, at 3146, rev’d sub nom. Devore v. Commissioner, 963 F.2d 280 (9th Cir. 1992). In
addition, the close relationship between the statements, the claims filed in the probate
proceeding, and the proceedings before the court negated the trustworthiness ordinarily inherent
in statements made long before, and without an eye toward, eventual litigation.
855

See Gaw v. Commissioner, 70 T.C.M. (CCH) 1196, 1220, 1995 T.C.M. (RIA) ¶ 95,531, at
3363.
856

857

See Gerling Int’l Ins. Co. v. Commissioner, 98 T.C. 640, 644, 654 (1992).

858

93 T.C. 529 (1989).

See id. at 532 (1989). See also Carr v. Commissioner, 72 T.C.M. (CCH) 467, 470, 1996
T.C.M. (RIA) ¶ 96,390, at 2731.
859

(19) Reputation concerning personal or family history. Reputation among
members of a person’s family by blood, adoption, or marriage, or among a
person’s associates, or in the community, concerning a person’s birth, adoption,
marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage,
ancestry, or other similar fact of his personal or family history.
(20) Reputation concerning boundaries or general history. Reputation in a
community, arising before the controversy, as to boundaries of or customs
affecting lands in the community, and reputation as to events of general history
important to the community or State or nation in which located.
(21) Reputation as to character. Reputations of a person’s character among
associates or in the community.
While Rule 803(21) provides an exception to the hearsay rule, the reputation or
character evidence must be otherwise admissible. See Rules 404, 405(b), 607, and
608.
In Johnson Ford, Inc. v. Commissioner,860 in attempting to establish that the
underpayment of corporate income tax was due to fraud committed by a corporate officer, the
court admitted testimony of the special agent who had had conversations with business and
personal acquaintances of the officer and with employees of the corporation who indicated that
the officer had a reputation of being extremely frugal. Testimony regarding the reputation of a
party may be pertinent to the determination of character. Accordingly, the court found that
“evidence as to the reputation of an individual among his associates or in the community at large
is excepted from the hearsay rule.”861
(22) Judgment of previous conviction. Evidence of a final judgment, entered after
a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging
a person guilty of a crime punishable by death or imprisonment in excess of one
year, to prove any fact essential to sustain the judgment, but not including, when
offered by the Government in a criminal prosecution for purposes other than
impeachment, judgments against persons other than the accused. The pendency
of an appeal may be shown but does not affect admissibility.
A judgment of conviction in a criminal proceeding is admissible in evidence in a
subsequent civil action which is based on the act for which the conviction was rendered.862 To

860

54 T.C.M. (CCH) 881, 1987 T.C.M. (P-H) ¶ 87,523.

861

Johnson Ford, Inc., 54 T.C.M. (CCH) at 884, 1987 T.C.M. (P-H) ¶ 87,523, at 2834.

See Walters v. Commissioner, 75 T.C.M. (CCH) 2007, 2019, 1988 T.C.M. (P-H) ¶ 98,111,
at 630 (admitting conviction for embezzlement). See also House v. Commissioner, 69 T.C.M.
(CCH) 2005, 2025, 1995 T.C.M. (RIA) ¶ 95,092, at 569 (admitting conviction for willfully filing
862

be admissible, the judgment must be final.863 In Burgo v. Commissioner,864 the taxpayer was
convicted by the Municipal Court for receiving support from the earnings of a prostitute.865 The
taxpayer appealed the conviction and the Superior Court vacated the judgment of the Municipal
Court and dismissed the action.866 The Commissioner attempted to introduce into evidence the
record of the taxpayer’s conviction in the Municipal Court on the grounds that it was either
admissible hearsay evidence or impeachment evidence.867 Because the judgment of the
Municipal Court had been vacated, “there [was] no ‘final judgment’ of a conviction against the
taxpayer which could be admissible under the exception to the hearsay rule.”868
(23) Judgment as to personal, family, or general history, or boundaries.
Judgments as proof of matters of personal, family or general history, or
boundaries, essential to the judgment, if the same would be provable by evidence
of reputation.
Rule 804. Hearsay Exceptions; Declarant Unavailable
The exceptions in Rule 804 are available only when the declarant’s testimony is
not available.
(a) Definition of unavailability. “Unavailability as a witness” includes situations
in which the declarant—
(1) is exempted by ruling of the court on the ground of privilege
from testifying concerning the subject matter of the declarant’s
statement; or
a false income tax return); Avery v. Commissioner, 66 T.C.M. (CCH) 305, 317, 1993 T.C.M.
(RIA) ¶ 93,344, at 1765 (admitting conviction for knowingly making false income tax returns).
See, e.g., Sullivan v. Commissioner, 46 T.C.M. (CCH) 1271, 1276, 1983 T.C.M. (P-H) ¶
83,539, at 2188 (admitting guilty plea and conviction for uttering and publishing forged checks
and larceny); Gerardo v. Commissioner, 34 T.C.M. (CCH) 1480, 1481, 1975 T.C.M. (P-H)
¶73,341, at 539, aff’d in part and rev’d in part, 552 F.2d 549 (3d Cir. 1977) (admitting
conviction of a felony violation for conspiring to violate state criminal wagering statutes).
863

864

69 T.C. 729 (1978), acq. 1978-2 C.B.1.

865

Id. at 729.

866

Id. at 739-40.

867

Id. at 739.

See id. at 740. As to whether the record could be used for impeachment, the Tax Court
stated that, although Rule 609 does not explicitly provide that the evidence of a conviction
reversed or vacated by an appeal is not admissible, the Rule inferred such a result.

868

(2) persists in refusing to testify concerning the subject matter of
the declarant’s statement despite an order of the court to do so; or
(3) testifies to a lack of memory of the subject matter of the
declarant’s statement; or
(4) is unable to be present or to testify at the hearing because of
death or then existing physical or mental illness or infirmity; or
(5) is absent from the hearing and the proponent of a statement has
been unable to procure the declarant’s attendance (or in the case of
a hearsay exception under subdivision (b)(2), (3), or (4), the
declarant’s attendance or testimony) by process or other reasonable
means.
A declarant is not unavailable as a witness if exemption, refusal, claim of
lack of memory, inability, or absence is due to the procurement or wrongdoing of
the proponent of a statement for the purpose of preventing the witness from
attending or testifying.
The party claiming the exception must establish that the declarant is unavailable.869 The
following have been found to meet the unavailable test:
•

declarant who refuses to testify on constitutional grounds;870

•

declarant who is beyond the powers of the court;871

See e.g., Estate of Spear v. Commissioner, 65 T.C.M. (CCH) 2668, 2689 1993 T.C.M. (RIA)
¶ 93,213, at 1049, vacated and remanded, 41 F.3d 103 (3d Cir. 1994) (witness who had moved
but could be reached by telephone was not unavailable); Clark v. Commissioner, 55 T.C.M.
(CCH) 161, 1998 T.C.M. (RIA) ¶ 88,067 (Commissioner failed to establish that the declarant
was not available to testify); Phillips v. Commissioner, 47 T.C.M. (CCH) 1298, 1984 T.C.M. (PH) ¶ 84,133 (testimony and affidavits were excluded as hearsay when the Commissioner failed to
establish that the witness was unavailable); Lang v. Commissioner, 46 T.C.M. (CCH) 335, 1983
T.C.M. (P-H) ¶ 83,318 (witness who was excused from testifying based on his Fifth Amendment
privilege was unavailable).
869

See London v. Commissioner, 76 T.C.M. (CCH) 539, 1998 T.C.M. (RIA) ¶ 98,346. See
also Merlino v. Commissioner, 69 T.C.M. (CCH) 2592, 2594, 1995 T.C.M. (RIA) ¶ 93,200, at
947; Caruana v. Commissioner, 46 T.C.M. (CCH) 1168, 1170, 1983 T.C.M. (P-H) ¶ 83,507, at
2085; Abatti v. Commissioner, 37 T.C.M. (CCH) 1597, 1630, 1978 T.C.M. (P-H) ¶ 78,392, at
1619, rev’d, 644 F.2d 1385 (9th Cir. 1981).
870

See Goldsmith v. Commissioner, 86 T.C. 1134, 1152-53 (1986). See also Exxon Corp. v.
Commissioner, 63 T.C.M. (CCH) 2067, 2078, 1993 T.C.M. (RIA) ¶ 92,092, at 396 (former
German Chancellor was beyond subpoena power of court); Haeri v. Commissioner, 56 T.C.M.

871

•

declarant who is of advanced age, bad health, and a distance from the place of
trial;872

•

declarant who fails to recollect facts;873 and

•

good faith efforts were made to locate the declarant, but the whereabouts of the
declarant remained unknown at the time of trial.874

(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the
declarant is unavailable as a witness:
(1) Former testimony. Testimony given as a witness at another
hearing of the same or a different proceeding, or in a deposition
taken in compliance with law in the course of the same or another
proceeding, if the party against whom the testimony is now
offered, or, in a civil action or proceeding, a predecessor in
interest, had an opportunity and similar motive to develop the
testimony by direct, cross, or redirect examination.
Former testimony is admissible if the party against whom it is offered had an
opportunity and similar motive to develop the declarant’s testimony.
Former testimony is admissible if the party against whom it is offered, or predecessor in
interest,875 had an opportunity and similar motive to develop the declarant’s testimony by direct,
(CCH) 1061, 1063, 1989 T.C.M. (P-H) ¶ 89,020, at 83 (potential witness who resided in Holland
was unavailable because he was outside the subpoena power of the court). But see Estate of
Spear v. Commissioner, 65 T.C.M. (CCH) 2668, 2689, 1993 T.C.M. (RIA) ¶ 93,213, at 1049,
vacated and remanded, 41 F.3d 103 (3d Cir. 1994) (witness who had moved but could be
reached by telephone was not unavailable).
See Duffey v. Commissioner, 65 T.C.M. (CCH) 2508, 2516, 1993 T.C.M. (RIA) ¶ 93,186, at
864. See also Bernardo v. Commissioner, 104 T.C. 677, 679 n.3 (1995) (declarant who was
recovering from chemotherapy treatment and advised by doctor not to travel was unavailable).
872

See Petti v. Commissioner, 59 T.C.M. (CCH) 675, 677, 1990 T.C.M. (P-H) ¶ 90,256, at
1181, rev’d and remanded, 947 F. 2d 950 (9th Cir. 1991).
873

See Merlino v. Commissioner, 65 T.C.M. (CCH) 3593, 1993 T.C.M. (RIA) ¶ 93,200. See
also Metas v. Commissioner, 43 T.C.M. (CCH) 376, 1982 T.C.M. (P-H) ¶ 82,036; Williams v.
Commissioner, 41 T.C.M. (CCH) 312, 1980 T.C.M. (P-H) ¶ 80,494.
874

Even if the facts in the previous case are the same, a declarant may not be a predecessor in
interest if the issues are different. See Estate of Spear v. Commissioner, 65 T.C.M. (CCH) 2668,
1993 T.C.M. (RIA) ¶ 93,213, vacated and remanded, 41 F.3d 103 (3d Cir. 1994) (deposition of
deceased taxpayer taken in lawsuit against accountant for malpractice did not address the issue of
875

cross, or redirect examination.876 Similarity of motive is a factual question that is resolved by
comparing the similarity of issues and the context in which the opportunity for crossexamination previously arose. In Foster v. Commissioner,877 a deposition of an accountant had
been taken in a state court proceeding and filed with that court.878 At the time of the Tax Court
trial, the accountant was deceased.879 The taxpayers argued that they did not have a similar
motive to develop the accountant’s testimony because it was taken during discovery in the state
litigation.880 Because the tax consequences of the accountant’s services were at issue in both the
state court proceeding and the Tax Court proceeding, the Tax Court found a similarity of issues
resulting in a similarity of motive.881 The deposition was admissible.882
In Williams v. Commissioner and Bryant v. Commissioner,883 the taxpayers and a third
party had been indicted for involvement in illegal gambling activities. When a witness testified
at the trial of the third person, the third person had an opportunity and motive similar to the
taxpayers’ to cross-examine the witness at trial. Accordingly, the court held that the witness’s
testimony was admissible into evidence.884
the taxpayer’s tax liability and therefore the accountant was not a predecessor in interest who had
an opportunity and similar motive to develop the testimony of the taxpayer).
See Meier v. Commissioner, 91 T.C. 273, 293 (1988) (transcripts of trial testimony and
deposition from earlier district court proceeding was admissible because factual predicate for
both cases was identical and the taxpayer had the same motive and opportunity to develop direct
and cross examination). See also London v. Commissioner, 76 T.C.M. (CCH) 539, 1998 T.C.M.
(RIA) ¶ 98,346 (deposition in wrongful levy suit constituted former testimony); Christensen v.
Commissioner, 43 T.C.M. (CCH) 1270, 1982 T.C.M. (P-H) ¶ 82,235 (testimony of now
unavailable witness in the taxpayer’s criminal tax trial was admissible).
876

877

80 T.C. 34 (1983), aff’d in part and vacated in part, 756 F.2d 1430 (9th Cir. 1985).

878

Id. at 124.

879

Id.

880

Id. at 125.

881

Id. at 125-27.

882

Id. at 126-27.

Williams v. Commissioner, 64 T.C.M. (CCH) 295, 1992 T.C.M. (RIA) ¶ 92,428; Bryant v.
Commissioner, 64 T.C.M. (CCH) 291, 1992 T.C.M. (RIA) ¶ 92,427.
883

Bryant, 64 T.C.M. (CCH) at 293, 1992 T.C.M. (RIA) ¶ 92,428, at 2285; Williams, 64
T.C.M. (CCH) at 297, 1992 T.C.M. (RIA) ¶ 48,381, at 427. See also Merlino v. Commissioner,
69 T.C.M. (CCH) 2592, 2594, 1995 T.C.M. (RIA) ¶ 93,200, at 947 (taxpayer had similar motive
and opportunity to develop the declarant’s testimony by cross-examination at the taxpayer’s
criminal trial).

884

The testimony of witnesses who testified before the grand jury was not subject to crossexamination and so did not fall under this exception.885 Affidavits do not come within this
exception because they are not testimony from a prior hearing or deposition and there was no
opportunity for cross-examination.886
Admissibility of evidence is not based on the quality of the evidence, such as the
credibility of a witness or the specificity of his answers. In Haeri v. Commissioner,887 a witness
who was unavailable at the time of trial was deposed. The deposition was admissible even
though the witness failed to bring certain financial records to the deposition and gave vague
answers.888
(2) Statement under belief of impending death. In a prosecution
for homicide or in a civil action or proceeding, a statement made
by a declarant while believing that the declarant’s death was
imminent, concerning the cause or circumstances of what the
declarant believed to be impending death
.
(3) Statement against interest. A statement which was at the time
of its making so far contrary to the declarant’s pecuniary or
proprietary interest, or so far tended to subject the declarant to civil
or criminal liability, or to render invalid a claim by the declarant
against another, that a reasonable person in the declarant’s position
would not have made the statement unless believing it to be true.
A statement tending to expose the declarant to criminal liability
and offered to exculpate the accused is not admissible unless
corroborating circumstances clearly indicate the trustworthiness of
the statement.
A statement is against a party’s interest if, at the time of its making, it:
•
•
•

was contrary to the declarant’s pecuniary interest;
tended to subject the declarant to civil or criminal liability; or
rendered invalid a claim by the declarant against another

See Paul v. Commissioner, 63 T.C.M. (CCH) 2317, 1992 T.C.M. (RIA) ¶ 92,139, aff’d
without published opinion (7th Cir. 1993).
885

See Escobar v. Commissioner, 45 T.C.M. (CCH) 1326, 1331, 1983 T.C.M. (P-H) ¶ 83,205,
at 853.
886

887

56 T.C.M. (CCH) 1061, 1989 T.C.M. (P-H) ¶ 89,020.

888

Haeri, 56 T.C.M. (CCH) at 1062, 1989 T.C.M. (P-H) ¶ 89,020, at 83.

such that a reasonable person in the declarant’s position would not have made the
statement unless believing it to be true.
The statement need only satisfy one of the conditions to be admissible. In Petti v.
Commissioner,889 the Commissioner determined that the taxpayer received additional income
from his involvement in a gambling operation. At the trial, the Commissioner called as a witness
one of the other participants in the gambling operation. When the witness had trouble recalling
the information he testified to before the grand jury, the Commissioner offered into evidence
portions of the witness’s grand jury testimony. The taxpayer objected because the witness had
been granted immunity and, therefore, the testimony did not subject him to criminal liability.
The court noted that the testimony was both contrary to the witness’s precuniary interests and
would subject him to civil liability, both of which rendered the testimony admissible.890
If the statement does not satisfy at least one of the conditions, it is not admissible. It is
insufficient to establish only that the statement might not be believed by the Commissioner or the
court. In Escobar v. Commissioner,891 in determining whether the taxpayer should be taxed on
the proceeds of the sale of stock, an attorney’s statement that the taxpayer was not the equitable
owner of stock and never received the proceeds of the sale and that the attorney intended to
receive all the proceeds of the sale and transmit them to a third party, while potentially
unbelievable, was not sufficiently contrary to the attorney’s pecuniary and penal interests to be
admissible.892
A statement against interest will not come within the exception when the proffered
statement is only collateral to the statement against the declarant’s interest. In Pappas v.
Commissioner,893 one of the issues before the court was whether the taxpayer had unreported
income from an escort business. The Commissioner’s agent had interviewed one of the women
who had provided services pursuant to the taxpayer’s arrangements. The woman passed away
prior to the taxpayer’s trial, and the Commissioner offered the agent’s notes, which included the
woman’s statement that she earned money as a prostitute, into evidence as a statement against
the woman’s interest. The notes were being offered to establish the amount of money the
taxpayer received from the woman. Because the amount of money the woman gave to the
taxpayer was only collateral to her statement that she was engaged in an illegal profession, the
statement regarding the amount of money did not come within the exception.894
59 T.C.M. (CCH) 675, 1990 T.C.M. (P-H) ¶ 90,256, rev’d and remanded, 947 F.2d 950 (9th
Cir. 1991).

889

890

Petti, 59 T.C.M. (CCH) at 677, 1990 T.C.M. (P-H) ¶ 90,256, at 1181.

891

45 T.C.M. (CCH) 1326, 1983 T.C.M. (P-H) ¶ 83,205.

892

Escobar, 45 T.C.M. (CCH) at 1331, 1983 T.C.M. (P-H) ¶ 83,205, at 853.

893

83 T.C.M (CCH) 1713, 2002 T.C.M. (RIA) ¶ 2002-127.

894

Pappas, 83 T.C.M. (CCH) at 1725, 2002 T.C.M. (RIA) ¶ 2002-127, at 808.

Self-serving or neutral statements that accompany statements against interest must be
assessed to determine whether such statements are collateral and tend to fortify the disserving
aspects or are unrelated to the disserving statement against interest . In Pinson v.
Commissioner,895 the deceased declarant stated to a third-party that in 1982 he had drawn funds
from a partnership in excess of the amount to which he was entitled. There was no dispute that
the statement was admissible as a statement against his pecuniary interest. At a later time, he
stated to the third-party that in 1981 he had not drawn all funds to which he was entitled.
Because of the difference in time between when the two statements were made, it was unclear
whether the declarant’s statements regarding the 1981 draws were to estimate the total excess
draws or whether the statement was completely unrelated. Because the statement regarding the
1981 draws did not fortify the disserving aspect of the statement regarding the 1982 draws, the
statement was not admissible as a statement against interest.896
The following statements were admissible because they were contrary to the declarant’s
pecuniary or proprietary interest or would subject the declarant to civil or criminal liability:
•

Statement at a criminal trial that the declarant attempted to induce another person
to pay a bribe or kickback and an admission that he did not report profit from the
scheme for tax purposes;897

•

Two sworn statements executed during the criminal investigation of the taxpayer
wherein the declarant admitted to lying to the Service about loaning funds to the
taxpayer;898

•

inclusion of assets in a list of marital assets used to determine the taxpayer’s
divorce settlement obligation;899

•

statements made to a Drug Enforcement Agency agent of the declarant’s lenghthy
involvement in the drug-smuggling business;900

895

58 T.C.M. (CCH) 1420, 1990 T.C.M. (P-H) ¶ 90,077.

896

Pinson, 58 T.C.M. (CCH) at 1426-27, 1990 T.C.M. (P-H) ¶ 90,077, at 345.

See C.F. Malanka and Sons, Inc. v. Commissioner, 38 T.C.M. (CCH) 778, 788-89, 1979
T.C.M. (P-H) ¶ 79,187, at 751-52.
897

See Barnhill v. Commissioner, 46 T.C.M. (CCH) 577, 588-89, 1983 T.C.M. (P-H) ¶ 83,375,
at 1524.
898

See Bennett v. Commissioner, 73 T.C.M. (CCH) 2389, 2395, 1997 T.C.M. (RIA) ¶ 97,145,
at 942, aff’d, 141 F.3d 1149 (1st Cir. 1998).
899

See Costa v. Commissioner, 60 T.C.M. (CCH) 1178, 1185, 1990 T.C.M. (P-H) ¶ 90,572, at
2818-19.
900

•

statement that declarant converted another’s funds to his own use;901

•

statement that the declarant received money for bonds at a time when they had
been stolen;902

•

statement that declarant assisted in the preparation of a false Form 1099;903

•

statement that declarant had drawn funds from a partnership in excess of the
amount to which he was entitled and that he would have to repay the
partnership;904

•

in determining the amount of toke income received by blackjack dealers, a record
of monthly toke income and an attestation of accuracy of the record prepared by
one of the blackjack dealers under audit;905 and

•

testimony of special agent as to payments made to him by declarant regarding
allegedly illegal kickback payments.906
(4) Statement of personal or family history. (A) A statement
concerning the declarant’s own birth, adoption, marriage, divorce,
legitimacy, relationship by blood, adoption, or marriage, ancestry,
or other similar fact or personal or family history, even though
declarant had no means of acquiring personal knowledge of the
matter stated; or (B) a statement concerning the foregoing matters,
and the death also, of another person, if the declarant was related to
the other by blood, adoption, or marriage or was so intimately

See Whitaker v. Commissioner, 56 T.C.M. (CCH) 47, 50 n.2, 1988 T.C.M. (P-H) ¶ 88,418,
at 2092 n.2.
901

See Lang v. Commissioner, 46 T.C.M. (CCH) 335, 339-40, 1983 T.C.M. (P-H) ¶ 83,318, at
1281-82 (the fact that the declarant later stated he received payments for the bonds on behalf of a
client was insufficient to render the statements not against his proprietary interests).
902

903

134.

See Metas v. Commissioner, 43 T.C.M. (CCH) 376, 381, 1982 T.C.M. (P-H) ¶ 82,036, at

See Pinson v. Commissioner, 58 T.C.M. (CCH) 1420, 1426-27, 1990 T.C.M. (P-H) ¶
90,077, at 342-45.
904

905

See Williams v. Commissioner, 41 T.C.M. (CCH) 312, 1980 T.C.M. (P-H) ¶ 80,494.

See T.D. McCormick Contracting Co., Inc. v. Commissioner, 55 T.C.M. (CCH) 1522, 1524
n.5, 1988 T.C.M. (P-H) ¶ 88,365, at 1796 n.5.
906

associated with the other’s family as to be likely to have accurate
information concerning the matter declared.
(5) [Transferred to new Rule 807 (infra) in the 1997 amendments.]
(6) Forfeiture by wrongdoing. A statement offered against a party
that has engaged or acquiesced in wrongdoing that was intended
to, and did, procure the unavailability of the declarant as a witness.
Rule 805. Hearsay Within Hearsay
Hearsay included within hearsay is not excluded under the hearsay rule if each
part of the combined statements conforms with an exception to the hearsay rule
provided in these rules.
For hearsay within hearsay to be admissible, each statement, or part of the
statement, must come within an exception to the hearsay rule.
In Shriver v. Commissioner,907 the Commissioner’s determination was based on a Drug
Enforcement Administration report prepared by a drug enforcement agent in his official
capacity.908 The report contained statements made by a government informant and a statement
allegedly made by the taxpayer to the informant.909 Because the report was inadmissible, the
taxpayer’s statements allegedly made to the informant were also inadmissible.910
The following constituted hearsay within hearsay:
•

statement on a claim form filed in a probate proceeding that the court approved
the claim wherein the claim was based upon statements made by other persons;911

•

letters which contained a statement based on statements made by another
person;912

907

85 T.C. 1 (1985).

908

Id. at 4.

909

Id.

910

Id. at 7.

See Estate of Cole v. Commissioner, 58 T.C.M. (CCH) 715, 722, 1989 T.C.M. (P-H) ¶
89,623, at 3143, rev’d sub nom. Devore v. Commissioner, 963 F.2d 280 (9th Cir. 1992).
911

See Cont’l Ill. Corp. v. Commissioner, 57 T.C.M. (CCH) 1464, 1468, 1989 T.C.M. (P-H) ¶
89,468, at 2258.
912

•

newspaper article that contained a statement attributed to another party;913

•

letter that contained a statement from another party notifying the author of the
letter of the value of an item, and a statement from the author of the letter to the
taxpayers informing them of the valuation of an item;914

•

drug ledgers, that became part of a Government report, linking the taxpayer with
drug purchases;915 and

•

a paragraph in a memorandum relating to notes from a conversation with another
individual.916

Rule 807. Residual Exception
A statement not specifically covered by rule 803 or 804 but having equivalent
circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule,
if the court determines that (A) the statement is offered as evidence of a material
fact; (B) the statement is more probative on the point for which it is offered than
any other evidence which the proponent can procure through reasonable efforts;
and (C) the general purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a statement may
not be admitted under this exception unless the proponent of it makes known to
the adverse party sufficiently in advance of the trial or hearing to provide the
adverse party with a fair opportunity to prepare to meet it, the proponent’s
intention to offer the statement and the particulars of it, including the name and
address of the declarant.
Prior to December 1, 1997, both Rule 803 and Rule 804 provided a residual exception
that contained identical language, with the residual exception under Rule 804 requiring that the
declarant be unavailable.917 The two exceptions are now combined in Rule 807.
To come within the residual exception to hearsay, the proponent must establish
that:
See Gaw v. Commissioner, 70 T.C.M. (CCH) 1196, 1220, 1995 T.C.M. (RIA) ¶ 95,531, at
3362-63.
913

See Tallal v. Commissioner, 52 T.C.M. (CCH) 1017, 1019, 1986 T.C.M. (P-H) ¶ 86,548, at
2565-66.
914

915

See Petzoldt v. Commissioner, 92 T.C. 661, 678 (1989).

See Bausch & Lomb, Inc. v. Commissioner, 71 T.C.M. (CCH) 2031, 2045, 1996 T.C.M.
(RIA) ¶ 96,057, at 471.
916

917

FED. R. EVID. 803(24), 804(5) (repealed Dec. 1, 1997).

•

the statement is not specifically covered by any of the other
enumerated hearsay exceptions;

•

the statement has circumstantial guarantees of trustworthiness
equivalent to that of the enumerated exceptions;

•

the statement is offered as evidence of a material fact;

•

the statement is more probative on the point for which it is offered
than any other that can be procured through reasonable efforts;

•

the general purposes of the rules and the interests of justice will
best be served by the admission of the statement into evidence; and

•

all adverse parties have been given notice sufficiently in advance
of trial of the intent to offer the statement so as to afford them a
fair opportunity to prepare to meet it.

To ensure that it does not eviscerate the body of law underlying the rules of evidence, the
residual exception to the hearsay rule is to be used rarely and only in exceptional
circumstances.918 Hearsay evidence is not permitted under this exception simply because it is
more convenient.919 Rather, to be admissible, the statement must have circumstantial guarantees
of trustworthiness equivalent to those of the other hearsay exceptions, the statement must be
offered as evidence of a material fact, the statement must be more probative on the point for
which it is offered than any other evidence the proponent can procure through reasonable efforts,
the general purposes of the rules of evidence and the interests of justice must be served by
admission of the statement into evidence, and the party offering the statement must make the
statement known to the opposing party sufficiently in advance of trial to provide the opposing
party a fair opportunity to prepare to meet it.920

See Powers v. Commissioner, 100 T.C. 457, 485 (1989), aff’d in part and rev’d in part, 43
F.3d 172 (5th Cir. 1995); Goldsmith v. Commissioner, 86 T.C. 1134, 1140 (1986); Gaw v.
Commissioner, 70 T.C.M. (CCH) 1196, 1221, 1995 T.C.M. (RIA) ¶ 95,531, at 3363.
918

919

See Powers, 100 T.C. at 485.

See FED. R. EVID. 807; Bernardo v. Commissioner, 104 T.C. 677, 679 n.3 (1995) (affidavit
was admitted because it was material to the issue, was more probative than any other evidence
that could be offered, and the interests of justice would be best served by admitting it); Karme v.
Commissioner, 73 T.C. 1163, 1181 (1980), aff’d, 673 F.2d 1062 (9th Cir. 1982) (foreign bank
records were admissible because no more probative evidence was available, the interests of
justice would be served, the documents were trustworthy, and the taxpayers received adequate
notice); Bail Bonds by Marvin Nelson, Inc. v. Commissioner, 51 T.C.M. (CCH) 294, 300, 1986
T.C.M. (P-H) ¶ 86,023, at 79, aff’d, 820 F.2d 1543 (9th Cir. 1987) (foreign bank records were
920

The statement must have circumstantial guarantees of trustworthiness equivalent to those
of the other hearsay exceptions. A circumstantial guarantee of trustworthiness exists when the
declarant’s statement is made under oath, without pressure brought to bear on the witness to
make the statement, and the declarant is also a disinterested witness.921 It also exists when there
is “sufficient corroboration of the statement being offered.”922
In Estate of Temple v. Commissioner,923 the Commissioner determined that the taxpayer
was liable for the addition to tax for fraud.924 The taxpayer agreed that he had understated his
income for the years at issue, but claimed that he relied entirely upon his accountant to prepare
his income tax returns and that any errors were the fault of the accountant.925 The accountant
had testified before a grand jury investigating possible criminal tax violations by the taxpayer,
but both the accountant and the taxpayer were deceased at the time of trial.926 The issue before
the court was whether the transcript of the accountant’s testimony was admissible as an
exception to the hearsay rule.927 The court extensively considered the history of the residual
exception and determined that the transcript did not have equivalent circumstantial guarantees of
trustworthiness.928 This conclusion was based on the fact that the accountant was not crossexamined by the taxpayer or his representative and, because of the death of the taxpayer before
trial, there was no opportunity for the taxpayer to refute any adverse testimony given by the
accountant.929

admissible because no more probative evidence was available, the interests of justice would be
served, the documents were trustworthy, and the taxpayer received adequate notice).
See Vest v. Commissioner, 65 T.C.M. (CCH) 2830, 2837, 1993 T.C.M. (RIA) ¶ 93,243, at
1203, aff’d, 89 F.3d 839 (7th Cir. 1996) (affidavit by declarant who was deceased at the time of
trial and who was a disinterested person under no pressure to sign the affidavit had
circumstantial guarantees of trustworthiness when the signing was witnessed by an independent
third person and supported by other circumstances).
921

922

Id.

923

65 T.C. 776 (1976).

924

Id.

925

Id. at 778.

926

Id. at 776.

927

Id.

928

Id. at 778-82.

929

Estate of Temple, 65 T.C. 776, 781 (1976).

In the following cases, the court found that the proposed statement had equivalent
circumstantial guarantees of trustworthiness:
•

grand jury testimony allowed into evidence during the taxpayer’s criminal trial;930

•

sworn statement by a former German Chancellor;931

•

affidavit by a declarant who was a disinterested person under no pressure to sign
the affidavit, when the signing was witnessed by an independent third person and
corroborated by other evidence;932

•

written certification letters from borrowers setting forth the withholding and
payments of foreign tax by the borrowers on behalf of the taxpayer’s wholly
owned subsidiary;933 and

•

private offering memorandum.934

In the following cases, the court found that the proposed statements did not have
equivalent circumstantial guarantees of trustworthiness:
•

affidavit supporting the taxpayers’ position and a directly contradictory affidavit
supporting the Commissioner’s position, both given by the accountant who
prepared the taxpayers’ income tax returns, who was 88 years old, frail, and in
failing health;935

See Guinan v. Commissioner, 61 T.C.M. (CCH) 2507, 2516, 1991 T.C.M. (RIA) ¶ 91,190,
at 933.
930

See Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2077-79, 1992 T.C.M. (RIA) ¶
92,092, at 395-96.
931

See Vest v. Commissioner, 65 T.C.M. (CCH) 2830, 2837, 1993 T.C.M. (RIA) ¶ 93,243, at
1203, aff’d 89 F.3d 839 (7th Cir. 1996).
932

See Cont’l Ill. Corp. v. Commissioner, 57 T.C.M. (CCH) 1464, 1468, 1989 T.C.M. (P-H) ¶
89,468, at 2258 (the court also looked at the nature of the offered statements, written or oral; the
character of the statements; relationship of the parties; probable motivation of the declarant in
making the statement; the circumstances under which it was made; and the knowledge and
qualifications of the declarant).
933

See Estate of Bradley v. Commissioner, 74 T.C.M. (CCH) 210, 214, 1997 T.C.M. (RIA) ¶
97,341, at 2253 (its reliability was corroborated by other supporting documents in the record).
934

See Coutsoubelis v. Commissioner, 66 T.C.M. (CCH) 934, 943, 1993 T.C.M. (RIA) ¶
93,457, at 2434.
935

•

affidavit taken without the opportunity for confrontation or cross-examination;936

•

affidavit from the taxpayer-husband’s 92-year-old grandfather, who had been ill
at the time of making the affidavit, regarding certain alleged gifts of cash to the
taxpayers when there was no evidence to establish the existence of such gifts, the
taxpayer-husband failed to testify at trial even though he was the only person with
personal knowledge of what transpired between him and his grandfather, and the
testimony of this taxpayer-husband’s mother that her father, the taxpayerhusband’s grandfather, tended to hold onto his money more tightly as he got
older;937

•

transcript of an interview of this taxpayer’s accountant taken by investigators or
agents of the Commissioner without the presence of the taxpayer’s attorney, when
the declarant was not cross-examined;938

•

special agent’s report of his interview with a contractor from whom the taxpayer
was extorting payments;939

•

statements made by the taxpayer’s accountant under oath to the special agent
investigating the taxpayer’s tax returns during a question-and-answer session
when the accountant was obviously biased and there was no opportunity for crossexamination;940

•

an affidavit where the affiant was 86 years old, unable to care for himself, did not
prepare the affidavit, did not sign the affidavit in the presence of a notary, was
unable to hear the affidavit read to him, and did not read it himself;941

See Davis v. Commissioner, 62 T.C.M. (CCH) 1395, 1399-1400, 1991 T.C.M. (P-H) ¶
91,603, at 2937-38 (finding that the evidence contained in the affidavit was not more probative
than other evidence that the Commissioner could procure and that the general purposes of the
rules of evidence and the interests of justice would not be best served).
936

See Brown v. Commissioner, 61 T.C.M. (CCH) 2543, 2553-54, 1991 T.C.M. (P-H) ¶
91,200, at 969-70.
937

938

361.
939

990.

See Clark v. Commissioner, 55 T.C.M. (CCH) 161, 163, 1988 T.C.M. (P-H) ¶ 88,067, at
See Piazza v. Commissioner, 49 T.C.M. (CCH) 1449, 1454, 1985 T.C.M. (P-H) ¶ 85,222, at

See Catalanotto v. Commissioner, 47 T.C.M. (CCH) 1665, 1675 n.7, 1984 T.C.M. (P-H) ¶
84,215, at 830 n.7.
940

See Estate of Glass v. Commissioner, 41 T.C.M. (CCH) 1303, 1305, 1981 T.C.M. (P-H) ¶
81,191, at 612.
941

•

newspaper article on “back-to-back loan structures;”942

•

claim form filed in a probate proceeding;943

•

transcript of an interrogation of a party during a Securities and Exchange
Commission investigation;944

•

memorandum from the Special Assistant to the Associate Chief Counsel
(International) to the Director of Public Affairs that accompanied copies of a
revenue ruling for release under the Service’s advance release procedures;945

•

letters written at the taxpayer’s behest when the taxpayer failed to establish that
the authors of the letters had personal knowledge of the facts contained in the
letters;946

•

testimony by special agents of the Federal Bureau of Investigation;947

•

affidavit by the taxpayer and other partners in a partnership;948

•

in determining whether certain property, which had been part of the decedent’s
divorce proceeding, should be included in the decedent’s gross estate, a letter
written by the decedent’s ex-wife to the administratrix of the decedent’s estate
when the decedent’s estate tax return was under audit, setting forth her intent to
give the property at issue to her children;949 and

See Gaw v. Commissioner, 70 T.C.M. (CCH) 1196, 1222-23, 1995 T.C.M. (RIA) ¶ 95,531,
at 3365.
942

See Estate of Cole v. Commissioner, 58 T.C.M. (CCH) 715, 722-23, 1989 T.C.M. (P-H) ¶
89,623, at 3143, rev’d sub nom. Devore v. Commissioner, 963 F.2d 280 (9th Cir. 1992) (selfserving statements have a taint of unreliability).
943

944

See Goldsmith v. Commissioner, 86 T.C. 1134, 1142-44 (1986).

945

See Gaw, 70 T.C.M. (CCH) at 1222-23, 1995 T.C.M. (RIA) ¶ 95,531, at 3365.

See Kantor v. Commissioner, 73 T.C.M. (CCH) 2170, 2174 n.5, 1997 T.C.M. (RIA) ¶
97,112, at 677 n.5.
946

See Little v. Commissioner, 71 T.C.M. (CCH) 3168, 1996 T.C.M. (RIA) ¶ 96,270 (rules do
not provide a blanket exception to hearsay rule for testimony by public officials).
947

948

See Oetting v. Commissioner, 43 T.C.M. (CCH) 1373, 1982 T.C.M. (P-H) ¶ 82,268.

See Estate of Climer v. Commissioner, 67 T.C.M. (CCH) 2017, 2020, 1994 T.C.M. (RIA) ¶
94,029, at 114.
949

•

testimony by taxpayer-husband as to statements made to him by taxpayer-wife.950

The statement must be more probative on the point for which it is offered than any other
evidence the proponent can procure through reasonable efforts. This requirement has been
construed as requiring a showing of whether other evidence on a particular point is available and
can be procured through reasonable efforts.951 Some indication of what reasonable efforts have
been undertaken is essential.952 In Continental Illinois Corp. v. Commissioner,953 in addressing
the probativeness of written certification letters from borrowers setting forth the withholding and
payment of foreign tax by the borrowers on behalf of the taxpayer’s wholly owned subsidiary,
the court found that the proponent was unable to procure other probative evidence under the
particular facts of the case due to the foreign location of the documents, and that the documents
were more probative than any other documents that could be procured through reasonable
efforts.954
Because live testimony is better evidence than written testimony, prior testimony is not
admissible if the declarant was available to testify at the trial. In Powers v. Commissioner,955 the

See Roberts v. Commissioner, 38 T.C.M. (CCH) 1000, 1002, 1979 T.C.M. (P-H) ¶ 79,250,
at 961.
950

951

See Goldsmith v. Commissioner, 86 T.C. 1134, 1141 (1986).

See id. at 1141 (the Commissioner failed to show that other equally probative evidence
could not be procured through reasonable efforts); Estate of Cole v. Commissioner, 58 T.C.M.
(CCH) 715, 724, 1989 T.C.M. (P-H) ¶ 89,623, at 3145, rev’d sub nom., Devore v.
Commissioner, 963 F.2d 280 (9th Cir. 1992) (when the taxpayer failed to explain why the
evidence could not be procured through reasonable efforts, the taxpayer failed to make the
required essential showing on probative value). But see Buffalo Tool and Die Mfg. Co. v.
Commissioner, 42 T.C.M. (CCH) 841, 842-43, 1981 T.C.M. (P-H) ¶ 81,457, at 1741 (written list
of major machines reflecting opinion of several members as to value was more probative than
any other evidence that could have been procured through reasonable efforts).
952

57 T.C.M. (CCH) 1464, 1989 T.C.M. (P-H) ¶ 89,468, aff’d in part and rev’d in part, 998
F.2d 513 (7th Cir. 1993).

953

Cont’l Ill. Corp., 57 T.C.M. (CCH) at 1468, 1989 T.C.M. (P-H) ¶ 89,468, at 2258; see also
Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2078, 1992 T.C.M. (RIA) ¶ 90,092, at
396 (statements by former German Chancellor were more probative than any other evidence that
could be procured); Ellis v. Commissioner, 60 T.C.M. (CCH) 593, 594, 1990 T.C.M. (P-H) ¶
90,456, at 2190-91 (when taxpayer testified to statement made by his attorney at taxpayer’s
divorce proceedings and attorney was deceased and his 81-year-old ex-wife did not recall the
statement being made, the statement was more probative than any other evidence the taxpayer
could procure).

954

955

100 T.C. 457 (1993), aff’d in part and rev’d in part, 43 F.3d 172 (5th Cir. 1995).

Commissioner attempted to enter into evidence three bankruptcy court documents, which made
detailed findings of fact relevant to the taxpayer’s bankruptcy cases.956 The testimony of the
bankruptcy trustee and the taxpayer was readily available.957 Accordingly, the evidence in the
proferred documents was not more probative than readily-available live testimony and the
interests of justice were not served by using the hearsay source in lieu of available live
testimony.958 In Estate of Spear v. Commissioner,959 the taxpayers offered into evidence the
deceased taxpayer-husband’s deposition from a lawsuit against the taxpayers’ accountant. The
court held that it was not more probative than testimony by the taxpayer-wife because the
taxpayer-wife was responsible for the taxpayers’ corporate books and records and was the link
between the corporation and the accountant.960
Similarly, affidavits are not admissible if the affiants are available to testify.961 The
general purposes of the rules of evidence and the interests of justice must be served by admission
of the statement into evidence. In Petzoldt v. Commissioner,962 drug ledgers had been identified
in a third party’s criminal trial as having been written mostly by the defendant in an enormous
drug-smuggling operation.963 Nothing indicated that the drug ledgers did not accurately reflect
the drug transactions.964 The drug ledgers were admissible under the residual exception to the
hearsay rule.965 To the contrary, in Estate of Spear v. Commissioner,966 it was not in the interest

956

Id. at 484.

957

Id. at 485.

Id. at 485-86. See also Haeri v. Commissioner, 56 T.C.M. (CCH) 1061, 1063, 1989 T.C.M.
(P-H) ¶ 89,020, at 83-84 (deposition of the taxpayer was inadmissible because he was neither
unavailable, nor did he claim unavailability).
958

65 T.C.M. (CCH) 2668, 1993 T.C.M. (RIA) ¶ 93,213, vacated and remanded, 41 F.3d 103
(3d Cir. 1994).

959

960

Estate of Spear, 65 T.C.M. (CCH) at 2689, 1993 T.C.M. (RIA) ¶ 93,213, at 1049.

See Saavedra v. Commissioner, 56 T.C.M. (CCH) 953, 956, 1988 T.C.M. (P-H) ¶ 88,587, at
3041 (affidavit was not admissible when the taxpayer failed to establish reasonable efforts to
obtain the witness’s personal testimony); Oetting v. Commissioner, 43 T.C.M. (CCH) 1373,
1376, 1982 T.C.M. (P-H) ¶ 82,268, at 1115 (affidavits were not admissible when the taxpayers
failed to establish reasonable efforts to obtain the witnesses’ and their own personal testimony).
961

962

92 T.C. 661 (1989).

963

Id. at 679-80.

964

Id. at 680.

Id. at 679-81 (the court also found that the ledgers had the equivalent circumstantial
guarantees of trustworthiness, were offered as evidence of a material fact, were more probative
965

of justice to admit deceased taxpayer-husband’s testimony from a deposition in a previous
lawsuit against the taxpayers’ accountant when the taxpayer-wife improperly refused to provide
more probative trial testimony.967
The party offering the statement must make the statement known to the opposing party
sufficiently in advance of trial to provide the opposing party a fair opportunity to prepare to meet
it, including the name and address of the declarant. When the taxpayer failed to notify the
Commissioner sufficiently in advance of trial of his intention to offer a deposition from another
on the point for which they were offered than any other evidence that could be procured, and the
government had given adequate notice). See also Vest v. Commissioner, 65 T.C.M. (CCH)
2830, 2837, 1993 T.C.M. (RIA) ¶ 93,243, at 1203, aff’d 89 F.3d 839 (7th Cir. 1996) (an affidavit
made by a declarant was admissible when it was signed by a disinterested person who was under
no pressure to sign the affidavit, was witnessed by an independent third person, supported by
other circumstantial evidence, was material to the issue before the court, was more probative
than any other available evidence, and the interests of justice would be served by its admission
into evidence); Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2079, 1992 T.C.M.
(RIA) ¶ 92,092, at 396 (admitting statement of former German chancellor was in the interests of
justice); Ellis v. Commissioner, 60 T.C.M. (CCH) 593, 594, 1990 T.C.M. (P-H) ¶ 90,456, at
2190-91 (when the taxpayer testified to statement made by his attorney at the taxpayer’s divorce
proceedings to amount of alimony to be paid and the taxpayer had complied with the agreement,
it was in the interests of justice to admit the statement); Cont’l Ill. Corp. v. Commissioner, 57
T.C.M. (CCH) 1464, 1469, 1989 T.C.M. (P-H) ¶ 89,468, at 2259 (admission of documents into
evidence would serve the purposes of the rules and the interests of justice by increasing the
likelihood of ascertaining the truth about withholding and payment over of tax).
65 T.C.M. (CCH) 2668, 1993 T.C.M. (RIA) ¶ 93,213, vacated and remanded, 41 F.3d 103
(3d Cir. 1994).
966

Estate of Spear, 65 T.C.M. (CCH) at 2689, 1992 T.C.M. (RIA) ¶ 93,213, at 1049. See also
Vest v. Commissioner, 65 T.C.M. (CCH) 2830, 2837, 1993 T.C.M. (RIA) ¶ 93,243, at 1203,
aff’d, 89 F.3d 839 (7th Cir. 1996) (an affidavit made by a declarant was admissible when it was
signed by a disinterested person who was under no pressure to sign the affidavit, was witnessed
by an independent third person, was supported by other circumstantial evidence, was material to
the issue before the court, was more probative than any other available evidence, and the
interests of justice would be served by its admission into evidence); Exxon Corp. v.
Commissioner, 63 T.C.M. (CCH) 2067, 2079, 1992 T.C.M. (RIA) ¶ 92,092, at 396 (admission of
statement of former German chancellor was in the interests of justice); Ellis, 60 T.C.M. (CCH) at
594, 1993 T.C.M. (RIA) ¶ 90,456, at 2190-91 (when taxpayer testified to statement made by his
attorney at the taxpayer’s divorce proceedings as to amount of alimony to be paid and the
taxpayer had complied with the agreement, it was in the interests of justice to admit the
statement); Cont’l Ill. Corp., 57 T.C.M. (CCH) at 1469, 1989 T.C.M. (P-H) ¶ 89,468, at 2259
(admission of documents into evidence would serve the purposes of the rules and the interests of
justice by increasing the likelihood of ascertaining the truth about withholding and payment over
of tax).
967

proceeding, the deposition did not come within the exception.968 A statement in the pretrial
memorandum that two special agents from the Federal Bureau of Investigation would testify
about the facts surrounding the case and the truthfulness or untruthfulness of the taxpayer’s
witnesses, when the taxpayer’s case was not the subject of the task force investigation, was not
adequate notice.969 Similarly, exchanging documents from the American Cancer Society in
compliance with the standing pretrial order and stating in the trial memorandum that the
Commissioner intended to call a witness from the American Cancer Society to establish that the
taxpayer purchased goods and services at an auction, but omitting the name and address of the
declarant, failed to satisfy the notice requirement.970
X. AUTHENTICATION AND IDENTIFICATION
Rule 901. Requirement of Authentication or Identification
(a) General provision. The requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent claims.
(b) Illustrations. By way of illustration only, and not by way of limitation, the
following are examples of authentication or identification conforming with the
requirements of this rule:
(1) Testimony of witness with knowledge. Testimony that a matter
is what it is claimed to be.
(2) Nonexpert opinion on handwriting. Nonexpert opinion as to
the genuineness of handwriting, based upon familiarity not
acquired for purposes of litigation.
(3) Comparison by trier or expert witness. Comparison by the trier
of fact or by expert witnesses with specimens which have been
authenticated.

See Estate of Spear v. Commissioner, 65 T.C.M. (CCH) 2668, 1993 T.C.M. (RIA) ¶ 93,213,
vacated and remanded, 41 F.3d 103 (3d Cir. 1994). See also Chiu v. Commissioner, 73 T.C.M.
(CCH) 2679, 2682 n.5, 1997 T.C.M. (RIA) ¶ 97,199, at 1296 n.5 (sustaining hearsay objections
when there was no advance notice of the evidence given to the Commissioner).
968

Little v. Commissioner, 71 T.C.M. (CCH) 3168, 3169-6 to 3169-7, 1996 T.C.M. (RIA) ¶
96,270, at 1915-17.
969

Hardesty v. Commissioner, 65 T.C.M. (CCH) 2743, 2750, 1993 T.C.M. (RIA) ¶ 93,225, at
1113.
970

(4) Distinctive characteristics and the like. Appearance, contents,
substance, internal patterns, or other distinctive characteristics,
taken in conjunction with circumstances.
(5) Voice identification. Identification of a voice, whether heard
firsthand or through mechanical or electronic transmission or
recording, by opinion based upon hearing the voice at any time
under circumstances connecting it with the alleged speaker.
(6) Telephone conversations. Telephone conversations, by
evidence that a call was made to the number assigned at the time
by the telephone company to a particular person or business, if (A)
in the case of a person, circumstances, including self-identification,
show the person answering to be the one called, or (B) in the case
of a business, the call was made to a place of business and the
conversation related to business reasonably transacted over the
telephone.
(7) Public records or reports. Evidence that a writing authorized
by law to be recorded or filed and in fact recorded or filed in a
public office, or a purported public record, report, statement, or
data compilation, in any form, is from the public office where
items of this nature are kept.
(8) Ancient documents or data compilation. Evidence that a
document or data compilation, in any form (A) is in such condition
as to create no suspicion concerning its authenticity, (B) was in a
place where it, if authentic, would likely be, and (C) has been in
existence 20 years or more at the time it is offered.
(9) Process or system. Evidence describing a process or system
used to produce a result and showing that the process or system
produces an accurate result.
(10) Methods provided by statute or rule. Any method of
authentication or identification provided by Act of Congress or by
other rules prescribed by the Supreme Court pursuant to statutory
authority.
A document can be authenticated by evidence sufficient to support a finding that the
matter is what its proponent claims.971 For example, a document can be authenticated by
See FED. R. EVID. 901(a); Blonien v. Commissioner, 118 T.C. 541, 559-60 (2002)
(partnership return was authenticated by the Commissioner’s certification that the return was an
authentic copy of the document filed with the Commissioner by the partnership); Meier v.
Commissioner, 91 T.C. 273, 294 (1988) (by reading the testimony and considering the
971

testimony that the document is what it is claimed to be.972 In Bruce Goldberg, Inc. v.
Commissioner,973 the issue before the court was whether the taxpayers were liable for the
addition to tax for fraud. The taxpayer offered into evidence a document entitled “Instruction for
Annual Receipt of Contribution,” which contained instructions from the Universal Life Church
Headquarters in Modesto, California, on how to proceed in the event of an audit. The
Commissioner objected to the introduction of the document on the ground of authenticity. The
court held that the taxpayer’s testimony was sufficient to authenticate the document.974
interrelationship of the documents, the court found recorded trial testimony and depositions from
a previous proceeding adequately authenticated the documents at issue); Troy Enter. Trust v.
Commissioner, 80 T.C.M. (CCH) 99, 100, 2000 T.C.M. (RIA) ¶ 2000-227, at 1285 (based on all
the facts and circumstances, the taxpayer failed to establish that minutes allegedly appointing
him as trustee were authentic); Johnson v. Commissioner, 78 T.C.M. (CCH) 468, 470, 1999
T.C.M. (RIA) ¶ 99,312, at 1977, aff’d, 242 F.3d 382 (9th Cir. 2000) (taxpayer who refused to
testify was unable to authenticate proffered document); Frank Petar Contracting, Inc. v.
Commissioner, 74 T.C.M. (CCH) 65, 68, 1997 T.C.M. (RIA) ¶ 97,316, at 2078 (taxpayer failed
to authenticate promissory note where witnesses failed to provide a reasonably complete and
coherent explanation of the purpose the note was designed to serve, failed to provide
documentation corroborating the witnesses’ explanation of the note, and the witnesses’ account
of the note could not be reconciled with their conduct during the audit); Pham v. Commissioner,
70 T.C.M. (CCH) 814, 818, 1995 T.C.M. (RIA) ¶ 95,459, at 2868 (document was authenticated
through the taxpayer’s testimony); Gundotra v. Commissioner, 70 T.C.M. (CCH) 17, 21, 1995
T.C.M. (RIA) ¶ 95,303, at 1883 (document was authenticated through the taxpayer’s testimony);
McMahon v. Commissioner, 62 T.C.M. (CCH) 306, 308, 1991 T.C.M. (RIA) ¶ 91,355, at 178990 (testimony by a credible taxpayer that documents were reconstructed receipts of his expenses
was sufficient to provide a foundation that the evidence was what he claimed it to be); Whatley
v. Commissioner, 48 T.C.M. (CCH) 912, 913, 1984 T.C.M. (P-H) ¶ 84,444, at 1776 (there was
insufficient indicia of authenticity when the taxpayer did not state that she had personal
knowledge that the enumerated documents were authentic and did not produce other witnesses to
authenticate the documents); Christopher v. Commissioner, 48 T.C.M. (CCH) 663, 665, 1984
T.C.M. (P-H) ¶ 84,394, at 1543 (taxpayer’s testimony was insufficient to authenticate
document); Chumley v. Commissioner, 44 T.C.M. (CCH) 861, 862, 1982 T.C.M. (P-H) ¶
82,473, at 2132 (witness who was not author could not authenticate document).
972

See FED. R. EVID. 901(b)(1).

973

58 T.C.M. (CCH) 519, 1989 T.C.M. (P-H) ¶ 89,582.

Bruce Goldberg, Inc., 58 T.C.M. (CCH) at 521, 1989 T.C.M. (P-H) ¶ 89,582, at 2929 (in
addition, the authenticity of the document was “supported by its content, taken in conjunction
with the circumstances”). See also Rinn v. Commissioner, 88 T.C.M. (CCH) 394, ___ n.11,
2004 T.C.M. (RIA) 55,789, at ___ n.11 (taxpayer records and summaries prepared by the
revenue agent were properly authenticated by the revenue agent’s testimony); Roberts v.
Commissioner, 72 T.C.M. (CCH) 266, 268, 1996 T.C.M. (RIA) ¶ 96,346, at 2490 (taxpayer’s
testimony that he owned property was sufficient to provide foundation that escrow statement for
the property was what it claimed to be); Bronner v. Commissioner, 45 T.C.M. (CCH) 738, 745,
974

A document can be authenticated by the testimony of a witness familiar with
handwriting.975 In Pahl v. Commissioner,976 a document was authenticated when a witness
testified that he saw the taxpayer sign the document and recognized the taxpayer’s signature.977
A document may be authenticated by the judge or expert witness comparing the
handwriting with specimens that have been authenticated.978 In Kang v. Commissioner,979 the
judge compared the taxpayers’ handwriting on checks drawn on the taxpayers’ accounts and
handwriting on deposit slips evidencing deposits into their accounts and determined that it was
the taxpayers’ handwriting on checks deposited into the taxpayers’ accounts.980
A document may be authenticated by distinctive characteristics.981 In Vessio v.
Commissioner,982 a notebook that contained a record of loansharking was authenticated as the
1983 T.C.M. (P-H) ¶ 83,091, at 294, aff’d, 734 F.2d 20 (9th Cir. 1994) (accountant who prepared
document was competent to authenticate the document).
975

See FED. R. EVID. 901(b)(2).

976

71 T.C.M (CCH) 2744, 1996 T.C.M. (RIA) ¶ 96,176, aff’d, 150 F.3d 1124 (9th Cir. 1998).

977

Pahl, 71 T.C.M. (CCH) at 2747 n.1, 1996 T.C.M. (RIA) ¶ 96,176, at 1323 n.1.

978

See FED. R. EVID. 901(b)(3).

979

66 T.C.M. (CCH) 1626, 1993 T.C.M. (RIA) ¶ 93,601.

Kang, 66 T.C.M. (CCH) at 1633, 1993 T.C.M. (RIA) ¶ 93,601, at 3159-60 (the court also
considered the surrounding circumstances). See also Bagby v. Commissioner, 102 T.C. 596, 606
(1994) (court compared signature of taxpayer’s ex-wife on her separate returns to the signature
of the taxpayer and determined that the signature on a joint return alleged by the taxpayer to be
that of his ex-wife was actually that of the taxpayer); Park v. Commissioner, 68 T.C.M. (CCH)
184, 189, 1994 T.C.M (RIA) ¶ 94,343, at 1881 (court determined that there were two distinctive
styles of handwriting on business ledgers); Praxiteles, Inc. v. Commissioner, 66 T.C.M. (CCH)
1778, 1781 n.5, 1993 T.C.M. (RIA) ¶ 93,622, at 3308 n.5, aff’d, 70 F.3d 1279 (9th Cir. 1995)
(court considered testimony of the Service’s handwriting expert that the signature on an
agreement was genuine and its own comparison of the signature with known samples and
determined that it was the signature of the president of the corporation); Gen. Info. Assocs.
P’ship v. Commissioner, 64 T.C.M. (CCH) 957, 959 n.3, 1992 T.C.M. (RIA) ¶ 92,583, at 2991
n.3 (court concluded that a signature on the taxpayer’s Form 872-O, Special Consent to Extend
the Time to Assess Tax Attributable to Items of a Partnership, was the same as the signature on
two other Forms 870-O).
980

981

See FED. R. EVID. 901(b)(4).

982

59 T.C.M. (CCH) 495, 1990 T.C.M. (P-H) ¶ 90,218.

taxpayer’s record of loansharking when a detective “who had extensive experience in the
investigation of loansharking identified the notebook as a record of loansharking,” the notebook
was found in the taxpayer’s home, the notebook contained information about a loan to an
acquaintance of the taxpayer when the taxpayer had lent the acquaintance money on the same
terms as those disclosed by the notebook, and the taxpayer had identified the notebook as his
record during a search of the taxpayer’s home.983 In Petzoldt v. Commissioner,984 because
records were similar to those “maintained by other individuals who dealt in drugs” and because
the records established that they were “records of individuals dealing in large quantities of
drugs,” drug ledgers were authenticated.985
A document is not admissible simply because it has been authenticated. All
potential objections to admissibility, such as hearsay and relevance, also must be
satisfactorily met.
Rule 902. Self-Authentication
Extrinsic evidence of authenticity as a condition precedent to admissibility is not
required with respect to the following:
(1) Domestic public documents under seal. A document bearing a seal purporting
to be that of the United States, or of any State, district, Commonwealth, territory,
or insular possession thereof, or the Panama Canal Zone, or the Trust Territory of
the Pacific Islands, or of a political subdivision, department, office, or agency
thereof, and a signature purporting to be an attestation or execution.
(2) Domestic public documents not under seal. A document purporting to bear
the signature in the official capacity of an officer or employee of any entity
included in paragraph (1) hereof, having no seal, if a public officer having a seal
and having official duties in the district or political subdivision of the officer or
employee certifies under seal that the signer has the official capacity and that the
signature is genuine.
(3) Foreign public documents. A document purporting to be executed or attested
in an official capacity by a person authorized by the laws of a foreign country to
make the execution or attestation, and accompanied by a final certification as to
983

Vessio, 59 T.C.M. (CCH) at 498, 1990 T.C.M. (P-H) ¶ 90,218, at 994.

984

92 T.C. 661 (1989).

Id. See also Karme v. Commissioner, 73 T.C. 1163, 1180 (1980), aff’d, 673 F.2d 1062 (9th
Cir. 1982) (copies of microfilmed bank records were authenticated based on distinctive
characteristics, together with circumstances); Bail Bonds by Marvin Nelson, Inc. v.
Commissioner, 51 T.C.M. (CCH) 294, 300, 1986 T.C.M. (P-H) ¶ 86,023, at 79, aff’d, 820 F.2d
1543 (9th Cir. 1987) (foreign bank records requested under Article XXI of the U.S.-Netherlands
Income Tax Treaty were authenticated based on distinctive characteristics).

985

the genuineness of the signature and official position (A) of the executing or
attesting persons or (B) of any foreign official whose certificate of genuineness of
signature and official position relates to the execution or attestation or is in a
chain of certificates of genuineness of signature and official position relating to
the execution or attestation. A final certification may be made by a secretary of
embassy or legation, consul general, consul, vice consul, or consular agent of the
United States, or a diplomatic or consular official of the foreign country assigned
or accredited to the United States. If reasonable opportunity has been given to all
parties to investigate the authenticity and accuracy of official documents, the
court may, for good cause shown, order that they be treated as presumptively
authentic without final certification or permit them to be evidenced by an attested
summary with or without final certification.
(4) Certified copies of public records. A copy of an official record or report or
entry therein, or of a document authorized by law to be recorded or filed and
actually recorded or filed in a public office, including data compilations in any
form, certified as correct by the custodian or other person authorized to make the
certification, by certification complying with paragraph (1), (2), or (3) of this rule
complying with any Act of Congress or rule prescribed by the Supreme Court
pursuant to statutory authority.
(5) Official publications. Books, pamphlets, or other publications purporting to
be issued by public authority.
(6) Newspaper and periodicals . Printed materials purporting to be newspapers or
periodicals.
(7) Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting
to have been affixed in the course of business and indicating ownership, control,
or origin.
(8) Acknowledged documents. Documents accompanied by a certificate of
acknowledgment executed in the manner provided by law by a notary public or
other officer authorized by law to take acknowledgments.
(9) Commercial paper and related documents. Commercial paper, signatures
thereon, and documents relating thereto to the extent provided by general
commercial law.
(10) Presumptions under Act of Congress. Any signature, document, or other
matter declared by Act of Congress to be presumptively or prima facie genuine or
authentic.
(11) Certified domestic records of regularly conducted activity. The original or a
duplicate of a domestic record of regularly conducted activity that would be
admissible under Rule 803(6) if accompanied by a written declaration of its

custodian or other qualified person, in a manner complying with any Act of
Congress or rule prescribed by the Supreme Court pursuant to statutory authority,
certifying that the record—
(A) was made at or near the time of the occurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;
(B) was kept in the course of the regularly conducted activity; and
(C) was made by the regularly conducted activity as a regular
practice.
A party intending to offer a record into evidence under this paragraph must
provide written notice of that intention to all adverse parties, and must make the
record and declaration available for inspection sufficiently in advance of their
offer into evidence to provide an adverse party with a fair opportunity to
challenge them.
(12) Certified foreign records of regularly conducted activity. In a civil case, the
original or a duplicate of a foreign record of regularly conducted activity that
would be admissible under Rule 803(6) if accompanied by a written declaration
by its custodian or other qualified person certifying that the record–
(A) was made at or near the time of the occurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;
(B) was kept in the course of the regularly conducted activity; and
(C) was made by the regularly conducted activity as a regular practice.
The declaration must be signed in a manner that, if falsely made, would subject
the maker to criminal penalty under the laws of the country where the declaration
is signed. A party intending to offer a record into evidence under this paragraph
must provide written notice of that intention to all adverse parties, and must make
the record and declaration available for inspection sufficiently in advance of their
offer into evidence to provide an adverse party with a fair opportunity to
challenge them.
In 2000, the self-authentication rule was amended, in conjunction with an amendment to
Rule 803,986 to allow a custodian or other qualified person to provide the foundation for a
domestic or foreign business record of a regularly conducted activity through an affidavit or

986

See FED. R. EVID. 803(6).

declaration, rather than through testimony.987 By being given notice of the opposing party’s
intent to use Rule 902(11) or (12) to authenticate a document and access to the declaration and
underlying record, the party has an opportunity to test the adequacy of the foundation prior to
trial. In Rinn v. Commissioner, the court found there was no prejudice to the taxpayers when the
Commissioner indicated in his pretrial memorandum that he might submit records and written
summaries through self-authenticating sworn affidavits, but at trial chose to authenticate the
records through the testimony of the revenue agent.988 In Spurlock v. Commissioner,989 the
Commissioner gave the taxpayer written notification of his intent to introduce evidence under
Rules 803(6) and 902. The affidavits and records were provided to the taxpayer two to three
days before trial, were not lengthy, and involved matters with which the taxpayer should have
been familiar. The court held that the Commissioner had given sufficient notice.990
In Clough v. Commissioner,991 the issue before the court was whether the taxpayers’
petition was timely filed. In support of a motion to dismiss, the Commissioner submitted a copy
of the certified mail list indicating the date the notice was mailed to the taxpayers. The
Commissioner subsequently submitted a declaration executed by the manager of the office that
maintained the certified mail list and the custodian of various records including certified mail
lists. The declaration described generally the procedures used in mailing notices of deficiency,
including the transfer of notices of deficiency to the Postal Service and the Service Center
practice of retaining certified mail lists.992 The Commissioner also filed a declaration by the
Postal Service mail processing clerk assigned to the Service Center. The declaration stated that
the clerk, as part of his duties, processed certified mail items delivered to him by Service Center
personnel. He outlined the procedures he followed in processing certified mail, including his
practice of verifying the information contained with certified mail lists and then placing a
postmark stamp on each list. He further stated that he placed a postmark stamp on the certified
mail list that was attached to the Commissioner’s motion to dismiss.993

See FED. R. EVID. 902(11) and (12); supra notes 752-59 and accompanying text. Based on
the Committee Notes, a declaration that satisfies 28 U.S.C. § 1746, or similar declaration under
oath, would satisfy the declaration requirement of Rule 902(11). In addition, a procedure similar
to that set out in 18 U.S.C. § 3505 for certifying records in criminal cases can be used to certify
domestic and foreign records of a regularly conducted activity.
987

Rinn v. Commissioner, 88 T.C.M. (CCH0 394, ___, 2004 T.C.M. (RIA) ¶ 55,789, at ___
n.11.
988

989

85 T.C.M. (CCH) 1236, 2003 T.C.M. (RIA) ¶ 2003-125.

990

Spurlock, 85 T.C.M. (CCH) at 1240, 2003 T.C.M. (RIA) ¶ 2003-125, at 622.

991

119 T.C. 183 (2002).

992

Id. at 185-86.

993

Id. at 186.

The court found that the declaration of the manager showed that the certified mail list
was prepared and retained by the Commissioner in the normal course of operations and the
declaration of the mail processing clerk showed that the postmark stamp was placed on the
certified mail list consistent with normal practices. As such, the declarations were sufficient to
self-authenticate the certified mail list under Rule 902(11).994
In Caulfield v. Commissioner,995 the taxpayer objected to the introduction of a document
that had been filed in his divorce proceeding. The document bore the official seal of the Circuit
Court of St. Charles County and a stamped certificate of true copy. The certification purported
to have been signed by a deputy clerk of the circuit court. Because the document contained the
official seal of the circuit court and the signature of a deputy clerk, it was a self-authenticating
certified copy of a public record. For self-authentication, there is no requirement for an
additional certification as to the authority of the deputy clerk.996
A certified copy of an opinion rendered by the Michigan Court of Appeals,997 an
employment card certified by the city which maintained the card,998 a foreign letter,999 and a
check1000 were self-authenticating. An unsigned promissory note was not self-authenticating.1001
A document is not admissible simply because it has been self-authenticated. All
potential objections to admissibility, such as hearsay and relevance, also must be
satisfactorily met.

Id. at 189-91. See also Lee v. Commissioner, 83 T.C.M. (CCH) 1470, 1473, 2002 T.C.M.
(RIA) ¶ 2002-095, at 512-13, aff’d by unpublished opinion (9th Cir. 2003) (Commissioner
presented copies of third-party records accompanied by declarations that came within Rule
902(11)).
994

995

66 T.C.M. (CCH) 710, 1993 T.C.M. (RIA) ¶ 93,423, aff’d, 33 F.3d 991 (8th Cir. 1994).

996

Caulfield, 66 T.C.M. (CCH) at 716, 1993 T.C.M. (RIA) ¶ 93,423, at 2187.

See Ryan v. Commissioner, 76 T.C.M. (CCH) 453, 453-54, 1998 T.C.M. (RIA) ¶ 98,331, at
1928.
997

See Pearcy v. Commissioner, 66 T.C.M. (CCH) 1168, 1174, 1993 T.C.M. (RIA) ¶ 93,499, at
2676, aff’d, 57 F.3d 1074 (8th Cir. 1995).
998

See Exxon Corp. v. Commissioner, 63 T.C.M. (CCH) 2067, 2072-73, 1992 T.C.M. (RIA) ¶
92,092, at 389-90, aff’d, 98 F.3d 825 (5th Cir. 1996).
999

See Spurlock v. Commissioner, 85 T.C.M. (CCH) 1236, 1239-40, 2003 T.C.M. (RIA) ¶
2003-124, at 622.
1000

See Abramson v. Commissioner, 53 T.C.M. (CCH) 985, 987, 1987 T.C.M. (P-H) ¶ 87,276,
at 1349-50.
1001

XI. CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS
Rule 1001. Definitions
For purposes of this article the following definitions are applicable:
(1) Writings and recordings. “Writings” and “recordings” consist of letters,
words, or numbers, or their equivalent, set down by handwriting, typewriting,
printing, Photostating, photographing, magnetic impulse, mechanical or electronic
recording, or other form of data compilation.
(2) Photographs. “Photographs” include still photographs, X-ray films, video
tapes, and motion pictures.
(3) Original. An “original” of a writing or recording is the writing or recording
itself or any counterpart intended to have the same effect by a person executing or
issuing it. An “original” of a photograph includes the negative or any print
therefrom. If data are stored in a computer or similar device, any printout or other
output readable by sight, shown to reflect the data accurately, is an “original.”
(4) Duplicate. A “duplicate” is a counterpart produced by the same impression as
the original, or from the same matrix, or by means of photography, including
enlargements and miniatures, or by mechanical or electronic re-recording, or by
chemical reproduction, or by other equivalent techniques which accurately
reproduces the original.
In Brodsky v. Commissioner,1002 the taxpayer offered into evidence worksheets prepared
by the Commissioner’s employees. The worksheets set forth deposits into and payments from
the taxpayer’s various bank accounts and were compiled based on information summonsed from
the taxpayer’s banks. The worksheets were not “originals,” “counterparts,” or “duplicates.”
Rather, the worksheets reflected information obtained by the Commissioner’s employees from
the taxpayer’s banks.1003 That notwithstanding, the court admitted the challenged documents
under Rule 1007 which allows into evidence an adverse party’s writings in lieu of the originals.
Rule 1002. Requirement of Original
To prove the content of a writing, recording, or photograph, the original writing,
recording, or photograph is required, except as otherwise provided in these rules
or by Act of Congress.

1002

82 T.C.M. (CCH) 505, 2001 T.C.M. (RIA) ¶ 2001-240.

1003

Brodsky, 82 T.C.M. (CCH) at 526, 2001 T.C.M. (RIA) ¶ 2001-240, at 1752.

Rule 1002, sometimes referred to as the best evidence rule, is a rule of admissibility and
does not determine the weight of the evidence admitted.1004 Subject to several exceptions,1005
generally, the original1006 writing is required to prove the contents of the document.1007 If a
witness testifies from personal knowledge, however, even if a writing contains the same
information, the best evidence rule is not applicable.1008
If a witness can testify from personal knowledge, even if a document contains the
same information, the best evidence rule is inapplicable.
If the terms of the documents are not at issue, secondary evidence of a writing is
admissible. In Gaines v. Commissioner,1009 the taxpayer was permitted to testify about bank
deposits without introducing documentary evidence of the deposits when the terms of the
documents were not at issue.1010
When a writing’s terms are in issue, the proponent must either:
•

produce an original or duplicate; or

See Sivic v. Commissioner, 65 T.C.M. (CCH) 1906, 1912, 1993 T.C.M. (RIA) ¶ 93,054, at
235 (court rejected the taxpayer’s argument that the evidence introduced proved his case because
it was the best evidence of what occurred); Presley v. Commissioner, 38 T.C.M. (CCH) 1301,
1315-16, 1979 T.C.M. (P-H) ¶ 79,339, at 1266 (revenue agents’ handwritten transcriptions of
tellers’ cash books did not constitute either an original or duplicate of the original records and
were not admissible to prove the contents of the books).
1004

See, e.g., FED. R. EVID. 1003 (Admissibility of Duplicates); FED. R. EVID. 1004
(Admissibility of Other Evidence of Contents); FED. R. EVID. 1006 (Summaries); FED. R. EVID.
1007 (Testimony or Written Admission of Party).
1005

1006

See FED. R. EVID. 1001(3) for the definition of “original.”

See FED. R. EVID. 1002; Brodsky v. Commissioner, 82 T.C.M. (CCH) 505, 2001 T.C.M.
(RIA) ¶ 2001-240 (worksheets prepared by the Commissioner’s employees setting forth deposits
into and payments from the taxpayer’s accounts violated the best evidence rule); Thorpe v.
Commissioner, 63 T.C.M. (CCH) 2448, 2450, 1992 T.C.M. (RIA) ¶ 92,160, at 790; see also
FED. R. EVID. 1003, 1004.
1007

See Foster v. Commissioner, 80 T.C. 34, 134 (1983), aff’d in part and vacated in part, 756
F.2d 1430 (9th Cir. 1985) (admitting testimony by declarant with personal knowledge as to
bank’s interest in transfer of real property); Roby v. Commissioner, 47 T.C.M. (CCH) 340, 346,
1983 T.C.M. (P-H) ¶ 83,688, at 2861 (admitting testimony by witness with personal knowledge
as to expenses incurred).
1008

1009

45 T.C.M. (CCH) 363, 1982 T.C.M. (P-H) ¶ 82,731.

1010

Gaines, 45 T.C.M. (CCH) at 383 n.33, 1982 T.C.M. (P-H) ¶ 82,731, at 3186 n.33.

•

both excuse the non-production of the original and present an
admissible type of secondary evidence.

Rule 1003. Admissibility of Duplicates
A duplicate is admissible to the same extent as an original unless (1) a genuine
question is raised as to the authenticity of the original or (2) in the circumstances
it would be unfair to admit the duplicate in lieu of the original.
Rule 1003 provides an exception to the best evidence rule in allowing a duplicate1011 to
be treated the same as the original.1012 To be admissible, a duplicate must be properly
authenticated.1013 In Pahl v. Commissioner,1014 the taxpayer objected to the admission of several
documents, including a guaranty. The taxpayer indicated that his signature on the guaranty had
been forged. The party who prepared the guaranty testified that he saw the taxpayer sign the
guaranty. Accordingly, the guaranty was properly authenticated and the copy was
admissible.1015 If a genuine question is raised regarding the authenticity of the original, however,
a copy is not admissible to the same extent as the original document.1016
Merely objecting to the admission of evidence does not make the evidence suspect nor
does it rise to a showing that a genuine issue of authenticity exists. In Pham v.
1011

See FED. R. EVID. 1001(4) for the definition of “duplicate.”

1012

FED. R. EVID. 1003.

See Estate of Bradley v. Commissioner, 74 T.C.M. (CCH) 210, 214, 1997 T.C.M. (RIA) ¶
97,341, at 2259 (admitting copy when the taxpayer failed to show that there was a question of
authenticity or that it would be unfair to admit what the taxpayer had conceded was a copy of
what the decedent received); Goichman v. Commissioner, 54 T.C.M. (CCH) 679, 685 n.12, 1987
T.C.M. (P-H) ¶ 87,489, at 2633 n.12 (a copy of a mortgage application was admissible and the
completeness of the application would affect the weight to be accorded it); Christopher v.
Commissioner, 48 T.C.M. (CCH) 663, 665, 1984 T.C.M. (P-H) ¶ 84,394, at 1543 (when question
was raised as to the authenticity of original document, the copy was not admissible).
1013

1014

71 T.C.M. (CCH) 2744, 1996 T.C.M. (RIA) ¶ 96,176, aff’d, 150 F.3d 1124 (9th Cir. 1998).

1015

Id.

See Gumm v. Commissioner, 93 T.C. 475, 476 (1989), aff’d without published opinion (9th
Cir. 1991) (alleged copy of unsigned transcript of tape-recorded interview that was not properly
authenticated was inadmissible); Thorpe v. Commissioner, 63 T.C.M. (CCH) 2448, 2450, 1992
T.C.M. (RIA) ¶ 92,160, at 790 (when the Commissioner disputed the authenticity of a
memorandum and the person who purportedly signed the memorandum denied that he signed it,
a copy of the memorandum was not admissible to the same extent as the original).

1016

Commissioner,1017 the taxpayer was unable to obtain the original of a lease for sewing machines.
The taxpayer testified that a copy was a true and exact copy of the lease signed on the date she
picked up the sewing machines. The Commissioner objected to the admission of the lease on the
basis of authenticity, claiming that the purported lease appeared to have been prepared after the
fact and in preparation for trial. The court admitted the copy of the lease into evidence because
there was enough evidence in the record to support that the lease was what it purported to be.1018
In Petito v. Commissioner,1019 the issue before the court was whether the taxpayer had
made a timely election to invoke the unified audit and litigation procedures.1020 The taxpayer
offered into evidence an unsigned copy of the tax return and election. The Commissioner
objected because neither was the original or an exact duplicate.1021 The court held that, because
the taxpayer testified he had copied the return and election prior to signing them and because it
would make no sense for the taxpayer to have the originals of documents he claimed to have
filed with the Service, the copies were admissible.1022
Rule 1004. Admissibility of Other Evidence of Contents
The original is not required, and other evidence of the contents of a writing,
recording, or photograph is admissible if—
(1) Originals lost or destroyed. All originals are lost or have been destroyed,
unless the proponent lost or destroyed them in bad faith; or
(2) Original not obtainable. No original can be obtained by any available judicial
process or procedure; or
(3) Original in possession of opponent. At a time when an original was under the
control of the party against whom offered, that party was put on notice, by the
pleadings or otherwise, that the contents would be a subject of proof at the
hearing, and that party does not produce the original at the hearing; or
(4) Collateral matters. The writing, recording, or photograph is not closely related
to a controlling issue.
1017

70 T.C.M. (CCH) 814, 1995 T.C.M. (RIA) ¶ 95,459.

Id. The court held that, despite the admission of the lease, the taxpayer was not entitled to a
business expense deduction with respect to rent paid on the lease.
1018

1019

80 T.C.M (CCH) 771, 2000 T.C.M. (RIA) ¶ 2000-363.

1020

Petito, 80 T.C.M. (CCH) at 771-72, 2000 T.C.M. (RIA) ¶ 2000-363, at 2105.

1021

Petito, 80 T.C.M. (CCH) at 773, 2000 T.C.M. (RIA) ¶ 2000-363, at 2104-05.

1022

Id.

Rule 1004 provides an exception to the best evidence rule if the original was lost or
destroyed, the original is not obtainable, the opponent has the original in his possession, or the
contents relate to a collateral matter.1023 If an original is required and the proponent of the
document cannot explain his failure to produce the original or convince the court that the
document is not closely related to a controlling issue, a copy will not be admissible.1024
However, to the extent that a document is unintentionally lost by the proponent of the
evidence,1025 and a reasonable explanation is provided, secondary evidence may be offered.1026
It does not, however, affect the burden of proving a fact.1027
1023

See FED. R. EVID. 1004.

See Thorpe v. Commissioner, 63 T.C.M. (CCH) 2448, 2450, 1992 T.C.M. (RIA) ¶ 92,160,
at 790 (when the taxpayer did not produce the original memorandum, did not testify as to its
unavailability, and the memorandum was closely related to the issue before the court, the copy
was not admissible).
1024

See Vessio v. Commissioner 59 T.C.M. (CCH) 495, 499, 1990 T.C.M. (P-H) ¶ 90,218, at
995 (when the Commissioner offered testimony of what was contained on documents that had
been destroyed by a third party, the court refused to impute any bad faith from the third party to
the Commissioner).
1025

See, e.g., Furnish v. Commissioner, 82 T.C.M. (CCH) 821, 824-25, 2001 T.C.M. (RIA) ¶
2001-286, at 2111 (where the wife of the taxpayer’s accountant disposed of all her husband’s
client records, the taxpayer’s credible evidence was accepted as secondary evidence of expenses
incurred in operation of his truck); Joseph v. Commissioner, 74 T.C.M. (CCH) 804, 806, 1997
T.C.M. (RIA) ¶ 97,447, at 2955 (where the taxpayer’s records had been destroyed in a fire, the
taxpayer’s credible and unchallenged testimony was accepted as secondary evidence of business
expenses); Harp v. Commissioner, 72 T.C.M. (CCH) 401, 411 n.21, 1996 T.C.M. (RIA) ¶
96,380, at 2661 n.21 (where the taxpayers’ records had been accidentally discarded and they had
difficulty obtaining records from the bank, the taxpayers’ schedule of expenses and testimony
regarding the schedules offered as secondary evidence was found to be unreliable); Gubbini v.
Commissioner, 71 T.C.M. (CCH) 2993, 2998, 1996 T.C.M. (RIA) ¶ 96,221, at 1628 (where
corporate records had been dispersed after it ceased operations, the taxpayer’s secondary
evidence was insufficient to establish he was entitled to a loss under section 1244); Peters v.
Commissioner, 37 T.C.M. (CCH) 941, 1978 T.C.M. (P-H) ¶ 78,219 (where the originals were
missing, the Commissioner was unable to establish through secondary evidence that Forms 872
had been executed by the taxpayers).
1026

See, e.g., Am. Police & Fire Found. v. Commissioner, 81 T.C. 699, 707 (1983) (even
though corporate records had been lost, the taxpayer retained the burden of proving that its
exempt status should not have been revoked); Malinowski v. Commissioner, 71 T.C. 1120, 1125
(1979) (even though corporate records had been lost, taxpayer retained the burden of proving
that the stock was section 1244 stock); Weiss v. Commissioner, 77 T.C.M. (CCH) 1253, 1999
T.C.M. (RIA) ¶ 99,017 (without further proof, taxpayers were not entitled “to otherwise
unsubstantiated deductions or credits based on a bare assertion that their records had been lost”
by the Commissioner); Halle v. Commissioner, 71 T.C.M. (CCH) 2377, 2381, 1996 T.C.M.
1027

In Brodsky v. Commissioner,1028 the taxpayer offered into evidence worksheets prepared
by an employee of the Commissioner. The worksheets set forth deposits into and payments from
the taxpayer’s various bank accounts and were compiled based on information summonsed from
the taxpayer’s banks. The Commissioner objected to the introduction of the worksheets, relying
on the best evidence rule. The taxpayer argued that Rule 1004(3) provided an exception to the
requirement that the original documents be produced. The taxpayer also argued that the
Commissioner was in control of the originals of the underlying checks and money order used to
prepare the worksheet; because the Commissioner was in control of the originals, the taxpayer
contended that he was entitled to rely on secondary evidence.1029
The court held that the “originals” were the checks and money order themselves. The
Commissioner’s employees prepared the worksheets using copies of the documents provided by
the bank pursuant to the summons. Such copies did not constitute originals. Thus, the court held
that the exception in Rule 1004(3) was inapplicable.1030 The court did, however, admit the
challenged documents under Rule 1007 which allows into evidence an adverse party’s writings
in lieu of the originals.
Secondary evidence has been admitted in the following situations:
•

in determining whether stock constituted section 1244 stock, when the bankruptcy
court destroyed the original official corporate records, a diligent search was made

(RIA) ¶ 96,116, at 881 (the fact that some of the taxpayer’s records may have been lost did not
render the statutory notice of deficiency arbitrary); Visser v. Commissioner, 65 T.C.M. (CCH)
1734, 1736 n.8, 1993 T.C.M. (RIA) ¶ 93,013, at 46 n.8, aff’d, 19 F.3d 32 (9th Cir. 1994)
(taxpayers’ inability to produce their records did not relieve them of their burden of proof
because secondary evidence may be submitted when an original document is unavailable to
prove its contents); Knoff v. Commissioner, 63 T.C.M. (CCH) 1136, 1138, 1992 T.C.M. (RIA) ¶
92,624, at 3183 (taxpayer’s inability to produce his records did not relieve him of burden of
proof because secondary evidence may be submitted when an original document is unavailable
to prove its contents); Cook v. Commissioner, 62 T.C.M. (CCH) 1339, 1341, 1991 T.C.M. (P-H)
¶ 91,590, at 2876 (taxpayers’ inability to produce their records did not relieve them of burden of
proof because secondary evidence may be submitted when an original document is unavailable
to prove its contents); Vick v. Commissioner, 48 T.C.M. (CCH) 489, 491 n.2, 1984 T.C.M. (PH) ¶ 84,353, 1381 n.2 (taxpayers’ inability to produce their records did not relieve them of
burden of proof because secondary evidence may be submitted when an original document is
unavailable to prove its contents).
1028

82 T.C.M. (CCH) 505, 2001 T.C.M. (RIA) ¶ 2001-240.

1029

Brodsky, 82 T.C.M. (CCH) at 525-26, 2001 T.C.M. (RIA) ¶ 2001-240, at 1752-53.

1030

Id.

for copies of the destroyed records but such search was fruitless, and there was no
bad faith on the part of the taxpayers or their representatives;1031
•

in determining whether the taxpayer was liable for the personal holding company
tax, a contract between the taxpayer and a third party covering publicity and
public relations services to be provided by the taxpayer when the copy satisfied
the requirements of the business records exception to hearsay;1032

•

in determining whether the taxpayer had unreported income from loansharking
and bookmaking, testimony regarding the contents of bookmaking records was
admissible when originals had been destroyed by the police department after the
taxpayer’s guilty plea to attempted usury and criminal possession of a weapon;1033

•

in determining whether the taxpayer was entitled to a loss, reconstructed receipts
of expenses incurred by the taxpayer with respect to his business undertakings
when taxpayer established that loss of the records was not due to his bad faith;1034

•

after having established that they unintentionally lost the original records, the
taxpayers were permitted to submit copies of two Forms 3800, Receipts for
Certified Mail;1035

•

in determining if the taxpayer executed a Form 872, Consent to Extend the Time
to Assess Tax, when the Commissioner could not produce the original and the
taxpayer could not produce a copy, the Commissioner was allowed to rely on
secondary evidence;1036

•

in determining whether the taxpayers incurred certain expenses, a copy made by
the taxpayer-wife of the original record of purchases when the original document

See Pensinger v. Commissioner, 40 T.C.M. (CCH) 66, 72, 1980 T.C.M. (P-H) ¶ 80,104, at
537-38.
1031

See Kenyatta Corp. v. Commissioner, 86 T.C. 171, 184 n.16 (1986), aff’d, 812 F.2d 577
(9th Cir. 1987).

1032

1033

995.

See Vessio v. Commissioner, 59 T.C.M. (CCH) 495, 499, 1990 T.C.M. (P-H) ¶ 90,218, at

See McMahon v. Commissioner, 62 T.C.M. (CCH) 306, 308, 1991 T.C.M. (P-H) ¶ 91,355,
at 1789.
1034

See Hess v. Commissioner, 57 T.C.M. (CCH) 1224, 1224, 1989 T.C.M. (P-H) ¶ 89,412, at
1998.
1035

See Furniture Mktg. Specialists, Inc. v. Commissioner, 66 T.C.M. (CCH) 1174, 1177-78,
1993 T.C.M. (RIA) ¶ 93,501, at 2678.
1036

had become mildewed and water-soaked and was difficult to read and the original
was thereafter destroyed;1037
•

in determining whether the taxpayer was entitled to a business expense deduction
for kickbacks and some of the original business checks had been lost, testimony
by the Commissioner’s special agent and revenue agent who had examined the
checks during the course of the grand jury investigation;1038

•

when the decedent’s bank records and other items had inadvertently been
destroyed by the Commissioner, transcripts of witness’s testimony at the
decedent’s criminal trial;1039 and

•

in determining whether the taxpayer had unreported income, and copies of bank
statements had been lost, the revenue agent’s testimony and work papers.1040

Rule 1006. Summaries
The contents of voluminous writings, recordings, or photographs which cannot
conveniently be examined in court may be presented in the form of a chart,
summary, or calculation. The originals, or duplicates, shall be made available for
examination or copying, or both, by other parties at a reasonable time and place.
The court may order that they be produced in court.
Rule 1006 provides an exception to the best evidence rule by allowing charts, summaries,
or calculations to be admitted in lieu of voluminous underlying documents.1041 The purpose of
Rule 1006 is to make the presentation of facts more convenient and meaningful to the court.1042
1037

96.

See Mowen v. Commissioner, 51 T.C.M. (CCH) 314, 316, 1986 T.C.M. (P-H) ¶ 86,025, at

See Greater Display & Wire Forming, Inc. v. Commissioner, 55 T.C.M. (CCH) 922, 92627 & n.11, 1988 T.C.M. (P-H) ¶ 88,231, at 1169 & n.11.
1038

See Estate of Gryder v. Commissioner, 42 T.C.M. (CCH) 878, 895, 1981 T.C.M. (P-H) ¶
81,466, at 1795, aff’d, 705 F.2d 336 (8th Cir. 1983).
1039

See Speth v. Commissioner, 60 T.C.M. (CCH) 188, 192, 1990 T.C.M. (P-H) ¶ 90,374, at
1765.
1040

1041

See FED. R. EVID. 1006.

See McGirl v. Commissioner, 72 T.C.M. (CCH) 66, 74 n.11, 1996 T.C.M. (RIA) ¶ 96,313,
at 2257 n.11, aff’d without published opinion (8th Cir. 1997) (when substantiation of three years
of expenses was at issue and copies of all checks were in evidence, summary of check activity
was helpful to the court); Tashjian v. Commissioner, 56 T.C.M. (CCH) 847, 850, 1988 T.C.M.
(P-H) ¶ 88,566, at 2931 (this objective was not achieved when the Commissioner suggested that
1042

To be admissible, however, the summary must be based on documents that are admissible in
evidence1043 and that were made available to the opposing party for inspection.1044 If the
summary goes beyond the scope of a chart, summary, or calculation, it will not be admitted into
evidence.1045

the court examine the administrative file to scrutinize the Commissioner’s summaries for
accuracy and admissibility).
See Ewell v. Commissioner, 71 T.C.M. (CCH) 3134, 3135-6 to 3135-7, 1996 T.C.M. (RIA)
¶ 96,253, at 1818 (portions of summary, that were based on documents that had not been
provided to the Commissioner and where not in the record, were not admissible); Tashjian, 56
T.C.M. (CCH) at 850, 1988 T.C.M. (P-H) ¶ 88,566, at 2931 (summary that was based on
documents that were not offered into evidence was not admissible).
1043

See Mellen v. Commissioner, 84 T.C.M. (CCH) 530, 540 n.25, 2002 T.C.M. (RIA) ¶ 2002280, at 1704 n.25 (summaries of expenses not substantiated by reliable documentary evidence
not admitted into evidence); Ewell, 71 T.C.M. (CCH) at 3135-6 to 3135-7, 1996 T.C.M. (RIA) ¶
96,253, at 1818 (portions of summary, that were based on documents that had not been provided
to the Commissioner and where not in the record, were not admissible); S.E. Mail Transp., Inc.
v. Commissioner, 63 T.C.M. (CCH) 2893, 2902 n.16, 1992 T.C.M. (RIA) ¶ 92,252, at 1263 n.16
(excluding summaries of data from the taxpayer’s books and records when the Commissioner
was not given a reasonable amount of time to examine the underlying books and records and
verify the accuracy or completeness of the summaries); Ripley v. Commissioner, 53 T.C.M.
(CCH) 262, 269, 1987 T.C.M. (P-H) ¶ 87,114, at 591 (purported summaries of taxpayer’s
income and deductions, prepared by the taxpayer, were not admitted into evidence when no
underlying documents were provided to the Commissioner and the summaries were otherwise
unreliable); Guyer v. Commissioner, 49 T.C.M (CCH) 1376, 1390 n.13, 1985 T.C.M. (P-H) ¶
85,210, at 930 n.13 (excluding summary of activity in an accounts-receivable account when the
underlying documents were not made available to the Commissioner and the partial records
produced suggested the summary was unreliable); Snodgrass v. Commissioner, 48 T.C.M.
(CCH) 883, 884, 1984 T.C.M. (P-H) ¶ 84,435, at 1749 (excluding annual statements from vice
president of the Universal Life Church that were offered to substantiate the taxpayers’
contributions as a summary when the original source documents were not made available to the
Commissioner); Kalgaard v. Commissioner, 48 T.C.M (CCH) 206, 207, 1984 T.C.M. (P-H) ¶
84,283, at 1113-14 (excluding printed statements from vice president of the Universal Life
Church that were offered to substantiate the taxpayer’s contributions as a summary when the
original source documents were not made available to the Commissioner).
1044

See Seykota v. Commissioner, 61 T.C.M. (CCH) 2706, 2724 n.25, 1991 T.C.M. (P-H) ¶
91,234, at 1149 n.25 (excluding computer-generated graphs showing alleged profit potential of
forward contract trades, assuming trades were driven by market forces, that went beyond the
scope of a chart, summary, or calculation).
1045

To lay the foundation for the introduction of summary evidence, the proponent
must establish:
•
•
•
•
•
•
•

the originals exist;
the originals would be admissible in evidence;
the originals are so voluminous that it would be inconvenient to
bring them to court for examination;
the witness reviewed the originals;
the witness was qualified to review the originals and prepare the
summary;
the witness prepared the chart, summary, or calculation to be
offered into evidence (or the witness’s testimony will serve as the
summary); and
the exhibit is a fair and accurate summary of the underlying
information.

In Tashijian v. Commissioner,1046 to support the determination of the taxpayer’s income
by the net-worth method, the Commissioner offered into evidence a summary of a Source and
Application of Funds Analysis and a schedule purporting to show the taxpayer’s beginning and
ending net worth for each of the years in issue. Because most of the data and information
supporting the summary was not offered into evidence, and there was no agreement that the
underlying data was admissible, the summary was inadmissible.1047
In Brodsky v. Commissioner,1048 worksheets prepared by an employee of the
Commissioner setting forth deposits into and payments from the taxpayer’s various bank
accounts were not admissible by the taxpayer as a summary. Only 25 entries were at issue; the
taxpayer failed to establish that the 25 entries were voluminous and could not have been
conveniently examined in court.1049

1046

56 T.C.M. (CCH) 847, 1988 T.C.M. (P-H) ¶ 88,566.

Tashijian, 56 T.C.M. (CCH) at 850, 1988 T.C.M. (P-H) ¶ 88,566, at 2931. The
Commissioner pointed out that much of the underlying information was brought to trial and that
the examination of the information by the court would have established that the information was
admissible. The court found that perusal of the information might have taken weeks, interrupting
the trial.

1047

1048

82 T.C.M. (CCH) 505, 2001 T.C.M. (RIA) ¶ 2001-240.

1049

Brodsky, 82 T.C.M. (CCH) at 527-28, 2001 T.C.M. (RIA) ¶ 2001-240, at 1753-54.

The following were admissible as a summary:
•

calendar that was compiled from notes taken contemporaneously with the events
and listed 75 sales appointments or seminars and numerous payments allegedly
made in the course of the taxpayer’s activities;1050

•

summary of books and records establishing the tax basis of assets;1051

•

summary of three years of checking activity;1052

•

summary of income tax returns and bank records for 45 parishes with banking
transactions similar to the taxpayer’s1053

•

schedules and summary of the taxpayer’s income and cost of goods sold relating
to real estate sold that were derived from bank collection records, warranty deeds,
and copies of agreements-for-deed;1054 and

•

schedule estimating the value of inventory that was based on papers pertaining to
the business.1055

Rule 1007. Testimony or Written Admission of Party
Contents of writings, recordings, or photographs may be proved by testimony or
deposition of the party against whom offered or by that party’s written admission,
without accounting for the nonproduction of the original.

See Matlock v. Commissioner, 63 T.C.M. (CCH) 3108, 3109-4, 1992 T.C.M. (RIA) ¶
92,324, at 1661.
1050

See Idaho First Nat’l Bank v. Commissioner, 66 T.C.M. (CCH) 1364, 1365, 1993 T.C.M.
(RIA) ¶ 93,539, at 2881.

1051

See McGirl v. Commissioner, 72 T.C.M. (CCH) 66, 74 n.11, 1996 T.C.M. (RIA) ¶ 96,313,
at 2257 n.11, aff’d without published opinion (8th Cir. 1997).
1052

See Church of World Peace, Inc. v. Commissioner, 67 T.C.M. (CCH) 2282, 2285, 1994
T.C.M. (RIA) ¶ 94,087, at 398, aff’d without published opinion (10th Cir. 1995).
1053

1054

751.

See Azar v. Commissioner, 59 T.C.M. (CCH) 264, 268, 1990 T.C.M. (P-H) ¶ 90,165, at

See Bronner v. Commissioner, 45 T.C.M. (CCH) 738, 745-46, 1983 T.C.M. (P-H) ¶
83,091, at 294-95, aff’d, 734 F.2d 20 (9th Cir. 1984) (taxpayer brought underlying documents to
trial).

1055

Rule 1007 provides an exception to the best evidence rule by allowing an adverse party’s
testimony, deposition, or written admission to prove the contents of the document in lieu of the
original.1056 In Brodsky v. Commissioner,1057 the taxpayer offered into evidence worksheets
prepared by an employee of the Commissioner. The worksheets set forth deposits into and
payments from the taxpayer’s various bank accounts and were compiled based on information
summonsed from the taxpayer’s banks. The Commissioner objected to the introduction of the
worksheets, relying on the best evidence rule.1058 The court found that the worksheets
constituted the Commissioner’s written admission that the entries reflected information
contained in the documents used to create the entries. As such, they were admissible.1059
XII. MISCELLANEOUS RULES
Rule 1101. Applicability of Rules
(a) Court and judges. These rules apply to the United States district courts, the
District Court of Guam, the District Court of the Virgin Islands, the District Court
for the Northern Mariana Islands, the United States courts of appeals, the United
States Claims Court, and to United States bankruptcy judges and United States
magistrate judges, in the actions, cases, and proceedings and to the extent
hereinafter set forth. The terms “judge” and “court” in these rules include United
States bankruptcy judges and United States magistrate judges.
(b) Proceedings generally. These rules apply generally to civil actions and
proceedings, including admiralty and maritime cases, to criminal cases and
proceedings, to contempt proceedings except those in which the court may act
summarily, and to proceedings and cases under title 11, United States Code.
(c) Rule of privilege. The rule with respect to privileges applies at all stages of all
actions, cases, and proceedings.
(d) Rules inapplicable. The rules (other than with respect to privileges) do not
apply to the following situations:
(1) Preliminary questions of fact. The determination of questions
of fact preliminary to admissibility of evidence when the issue is to
be determined by the court under rule 104.
(2) Grand jury. Proceedings before grand juries.
1056

See FED. R. EVID. 1007.

1057

82 T.C.M. (CCH) 505, 2001 T.C.M. (RIA) ¶ 2001-240.

1058

Brodsky, 82 T.C.M. (CCH) at 528, 2001 T.C.M. (RIA) ¶ 2001-240, at 1754.

1059

Id.

(3) Miscellaneous proceedings. Proceedings for extradition or
rendition; preliminary examinations in criminal cases; sentencing,
or granting or revoking probation; issuance of warrants for arrest,
criminal summonses, and search warrants; and proceedings with
respect to release on bail or otherwise.
(e) Rules applicable in part. In the following proceedings these rules apply to the
extent that matters of evidence are not provided for in the statutes which govern
procedure therein or in other rules prescribed by the Supreme Court pursuant to
statutory authority: the trial of misdemeanors and other petty offenses before
United States magistrate judges; review of agency actions when the facts are
subject to trial de novo under section 706(2)(F) of title 5, United States Code;
review of orders of the Secretary of Agriculture under section 2 of the Act entitled
“An Act to authorize association of producers of agricultural products” approved
February 18, 1922 (7 U.S.C. 292), and under sections 6 and 7(c) of the Perishable
Agricultural Commodities Act, 1930 (7 U.S.C. 499f, 499g(c)); naturalization and
revocation of naturalization under sections 310-318 of the Immigration and
Nationality Act (8 U.S.C. 1421-1429); prize proceedings in admiralty under
sections 7651-7681 of title 10, United States Code; review of orders of the
Secretary of the Interior under section 2 of the Act entitled “An Act authorizing
associations of producers of aquatic products” approved June 25, 1934 (15 U.S.C.
522); review of orders of petroleum control boards under section 5 of the Act
entitled “An act to regulate interstate and foreign commerce in petroleum and its
products by prohibiting the shipment in such commerce of petroleum and its
products produced in violation of State law, and for other purposes,” approved
February 22, 1935 (15 U.S.C. 715d); actions for fines, penalties, or forfeitures
under part V of title IV of the Tariff Act of 1930 (19 U.S.C. 1581-1624), or under
the Anti-Smuggling Act (19 U.S.C. 1701-1711); criminal libel for condemnation,
exclusion of imports, or other proceedings under the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 301-392); disputes between seamen under sections
4079, 4080, and 4081 of the Revised Statutes (22 U.S.C. 256-258); habeas corpus
under sections 2241-2254 of title 28, United States Code; motions to vacate, set
aside or correct sentence under section 2255 of title 28, United States Code;
actions for penalties for refusal to transport destitute seamen under section 4578
of the Revised Statutes (46 U.S.C. 679); actions against the United States under
the Act entitled “An Act authorizing suits against the United States in admiralty
for damage caused by and salvage service rendered to public vessels belonging to
the United States, and for other purposes, “approved March 3, 1925 (46 U.S.C.
781-790), as implemented by section 7730 of title 10, United States Code.

The Tax Court applies the rules of evidence applicable in non-jury trials in the United
States District Court for the District of Columbia.1060 The Federal Rules of Evidence do not
govern the Tax Court’s pretrial discovery procedures.1061
XIII. CONCLUSION
Familiarity with the Federal Rules of Evidence provides some certainty as to what
standards will be applied to judge the admissibility of evidence and the weight that will be given
to admitted evidence. Accordingly, understanding how the Tax Court applies the Federal Rules
of Evidence allows a party litigating in the Tax Court to be prepared to present the best case
possible.

See I.R.C. § 7453; Whatley v. Commissioner, 48 T.C.M. (CCH) 912, 913, 1984 T.C.M. (PH) ¶ 84,444, at 1776; Am. Police & Fire Found. v. Commissioner 81 T.C. 699, 707 n.3 (1983);
Foster v. Commissioner, 80 T.C. 34, 119 n.42 (1983), aff’d in part and vacated in part, 756 F.2d
1430 (9th Cir. 1985); Malinowski v. Commissioner, 71 T.C. 1120, 1125 (1979).

1060

1061

See Morris v. Commissioner, 65 T.C. 324, 326 n.3 (1975).

APPENDIX A
ADDITIONAL RULES OF EVIDENCE
To date, the Tax Court has not addressed or interpreted the following rules in any
opinion.
•
Rule 407.
Subsequent Remedial Measures
•

Rule 409.

Payment of Medical and Similar Expenses

•

Rule 411.

Liability Insurance

•

Rule 412.

Sex Offense Cases; Relevance of Victim’s Past Sexual Behavior or
Alleged Sexual Predisposition

•

Rule 413.

Evidence of Similar Crimes in Sexual Assault Cases

•

Rule 414.

Evidence of Similar Crimes in Child Molestation Cases

•

Rule 415.

Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or
Child Molestation

•

Rule 604.

Interpreters

•

Rule 605.

Competency of Judge as Witness

•

Rule 606.

Competency of Juror as Witness

•

Rule 611.

Mode and Order of Interrogation and Presentation

•

Rule 613.

Prior Statements of Witnesses

•

Rule 614.

Calling and Interrogation of Witnesses by Court

•

Rule 806.

Attacking and Supporting Credibility of Declarant

•

Rule 903.

Subscribing Witness’ Testimony Unnecessary

•

Rule 1005.

Public Records

•

Rule 1007.

Testimony or Written Admission of Party

•

Rule 1008.

Functions of Court and Jury

•

Rule 1102.

Amendments

•

Rule 1103.

Title

