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UNITED STATES TAX COURT
Petitioner’s Name
Petitioners
v.
Commissioner of Internal Revenue,
Respondent

)
)
)
)
) Docket No.: XXXXX-XXL
)
)
)
) ELECTRONICALLY FILED
)

OPENING BRIEF FOR PETITIONER
I.

Introduction
This case is before the Court on a Petition for Levy Action

under Code §6330(d).1 Respondent (R) is attempting to collect a
frivolous return penalty under §6702 by levy. The underlying
liability is properly at issue under §6330(c)(2)(B). The
standard of review on the liability issue is de novo. Respondent
bears the burden of proof under §6703(a). The amount at issue is
$5,000 for the tax year 2005.
The parties filed a motion for a decision on facts in the
record under Tax Court Rule 122, which was granted. The Court
ordered seriatim briefs of which this is the first. Respondent
will reply and Petitioner will close.
From R’s Pretrial Memo and the administrative record it is
apparent that his agents were unaware of, or ignored, their

1

All section references, unless otherwise specified, are to Title 26, the Internal Revenue Code of
1986 as amended.
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burden of proving the elements of the penalty during the
administrative process. R’s counsel seems to think that his many
observations and speculations concerning what makes the subject
return frivolous are sufficient to carry his burden. But the
administrative record is barren of any fact that would prove
even one of the several elements specified in §6702.
Statements of R’s counsel are not evidence. Petitioner (P)
fully expects the Court to ignore them in so far as they attempt
to establish any fact issue. P invoked the jurisdiction of this
Court within its strict statutory limits, for a review
administrative action under the Court’s Rules, including the
Federal Rules of Evidence.
Whether the return is facially frivolous or not is not at
issue. Whether this Court has statutory jurisdiction to make
such a determination is by no means certain.
In any event, the Court’s jurisdiction was invoked to
determine whether R’s agents properly carried their burden of
proof and generally observed proper procedure during the
administrative process. R’s minions are, after all, already
trying to take P’s property by force. They must already have
demonstrated that they are justified in their actions.
R has the burden of proof in “any proceeding” concerning
this penalty. If he hasn’t proven the fact elements of the
penalty on the record administratively, it is too late to do so

Petitioners’ Opening Brief
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now without new evidence. Statements of R’s attorney in the
pleadings are not to be construed as fact evidence.
R has stipulated to the foundational fact relevant to
whether P is subject to the penalty. That fact indicates,
without question, that P is not among those subject to penalty
under §6702.
Furthermore, R knowingly assessed the penalty at issue
outside the statute of limitations. R’s records show that he
knew from the start that he could not lawfully assess any taxes
for the year at issue, but he did so repeatedly.
And finally, the assessment itself is the shabbiest of
frauds, never properly made, but made possible, in spite of
software safeguards, by a constellation of errors and/or
fraudulent entries in R’s transcripts of P’s account.
R has failed in every way possible to prove he properly
determined and assessed a penalty against Petitioner. This case
should be dismissed in P’s favor and R admonished, if not
sanctioned, for wasting the Court’s and Petitioner’s time and
resources under color of law.
II. Statement of the Issues
1) Whether the alleged assessment was time barred by statute.
2) Whether Petitioner is among those subject to penalty under
§6702.

Petitioners’ Opening Brief
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3) Whether Respondent properly considered and proved the fact
elements of the §6702 penalty on the administrative record.
4) Whether the assessment was valid if it had been timely.
III. Findings of Fact
1)

The Court granted a motion for briefing under Rule 122 on
September 26, xxxx.2

2)

In an Order dated October 11, xxxx, the Court ordered P’s
opening brief on or before November 10, xxxx, R’s answering
brief on December 12, xxxx, and P’s reply brief due on
January 6, xxxx.3

3)

Facts relevant to the jurisdictional document and the
amounts at issue were stipulated in the first 8 paragraphs
of R’s Answer to the Petition,4 namely:
a) P lived in xxxxxx, California when the petition was
filed.
b) The Notice of Determination is dated July 26, xxxx and
sustained the proposed levy of P’s pay.
c) The Notice was issued from the Fresno, California IRS
office.
d) The amount at issue is $5,000.
e) The tax year at issue is 2005.

2

Docket Document # (DD) 0028, Joint Motion
DD 0030, Order
4
DD 0001 & 0002, Petition and Answer
3

Petitioners’ Opening Brief
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f) P was properly noticed of the assessment.
g) Hearing requests and the petition were timely.
4)

The fact circumstances necessary to place the underlying
liability at issue under §6330(c)(2)(B) are agreed.
a) R did not issue a notice of deficiency.
b) P challenges the liability here and did so in the CDP
hearing, and had no opportunity prior to the CDP
hearing to do so.5

5)

Facts relevant to the statute of limitations issue are
fully stipulated in the pleadings and R’s records as
follows:
a) P filed a valid Form 1040 tax return for the year 2005
on April 15, 2006.6
b) P filed a Form 1040X amended return for the year 2005
on October 25, 2008.7
c) The penalty was assessed on or about July 6, 2009.8
d) R’s records clearly and repeatedly indicate the
Assessment Statute Expiration Date (ASED) of April 15,
2009 for this assessment.9

5

DD 0020, 2nd Amended Petition; DD 0025, R’s Answer to 2nd Amended Petition, ¶. 8, 9, & 10.
6
DD 0020, 2nd Amended Petition; DD 0025, R’s Answer to 2nd Amended Petition, ¶. 16 & 17.
7
Stipulation of Facts, Exhibit 18-J, pg. 2, Form 1040X, signature date.
8
DD 0025, R Answer to 2nd Amended Petition, ¶ 18.
9
Stipulation of Facts (SOF), Exhibit 18-J, pg. 4, Form 8278, Assessment and Abatement of
Miscellaneous Civil Penalties, Field #6. “Statute Date(mandatory)(mmddyyyy)”, field value 04152009; SOF, Exhibit 19-J, IMF Complete, pg. 1, lower right “ASED-04152009”; SOF,
Petitioners’ Opening Brief
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e) None of the fact circumstances (specified in §6501)
that would extend the Statute of Limitations have
occurred or are alleged by R to have occurred.10
6)

P is not an employee or officer of a corporation, or member
of a partnership who, as such, is under a duty to perform
any act with respect to internal revenue law.11

7)

In the Notice of Determination R’s Appeals Office plainly
stated the reason the levy was sustained, “Since you
[Petitioner] have failed to respond and provide an
alternative collection measure… the issuance of the Final
Notice is sustained.”12

8)

R’s transcript records and documents received by P in reply
to FOIA requests contain evidence of procedural
irregularities that show no proper assessment was made.13

Exhibit 19-J, IMF Specific, pg. 5 of exhibit, labeled top left corner PAGE NO-0001, right side,
half way down the page “ASED-04152009”.
10
Entire Record
11
DD 0025, R Answer to 2nd Amended Petition, ¶. 20; (note: R denied the statement to the extent
that it might have alleged an error, but it is a statement of fact, not error. R does not contend,
and P has sworn that she has no ‘duty and responsibility’ in regard to any entity concerning
internal revenue law.)
12
SOF, Exhibit 1-J, Notice of Determination, pg. 3, SUMMARY AND RECOMMENDATION ,
first unnumbered paragraph.
13
SOF, Exhibit 18-J, Audit file; SOF, Exhibit 19-J, IMF Transcripts; SOF, Exhibit 21-J,
Transcript of Record of Assessment; The errors will be identified and discussed in detail in
Section V. D. of this brief below.
Petitioners’ Opening Brief
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IV. Points on Which Petitioner Relies
1. It is long settled in the highest courts that a valid
original tax return starts the assessment Statute of
Limitations clock, and that an amended return does not
extend or toll the running of statutory time.14
2. The language of tax and penalty statutes is to be strictly
construed and any doubt resolved against the government and
in favor of the citizen.15
3. R has the burden, under §6703(a), to prove the objective
elements specified in §6702, and he has that burden in “any
proceeding” where a penalty liability is at issue.16
4. The foundational fact element for a §6702 penalty requires
that P must be among those “persons,” as that term is
defined, subject to the penalty.17
5. Respondent is obliged to follow the Internal Revenue Code
and its regulations.18

14

Zellerbach Paper Co. v. Helvering, 293 U. S. 172 (1934).
Federal Communications Comm'n v. American Broadcasting Co.,347 U. S. 284, 296, (1954);
Billings v. U.S., 232 U.S. 261, 34 S. Ct. 421 (1914); United States v. Merriam, 263 U.S. 179,
44 S.Ct. 69 (1923); and many others.
16
§ 6703. Rules applicable to penalties under sections 6700, 6701, and 6702
“(a) Burden of proof
In any proceeding involving the issue of whether or not any person is liable for a penalty under
section 6700, 6701, or 6702, the burden of proof with respect to such issue shall be on the
Secretary.” (Emphasis added) ; See also Tax Court Rule 36(b).
17
§6702. Frivolous tax submissions
“(a) Civil penalty for frivolous tax returns
A person shall pay a penalty of $5,000 if—…” (Emphasis added)
15

Petitioners’ Opening Brief
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V. Law and Argument
A. Penalties are assessed in the same manner as taxes and are
subject to the statutory time limits that apply to tax
assessment. The assessment in this case was outside those
limits.
The facts concerning the timing of the alleged19 penalty
assessment are stipulated.20 Petitioner filed her original 1040
return on April 15, 2006 and an amended return on October 25,
2008. Respondent assessed the penalty at issue on July 6, 2009.
Respondent’s records show that the penalty at issue is for the
2005 tax year,21 and relates to P’s 1040 tax return.22
None of the fact circumstances that would extend the statute
of limitations for assessment exist in this case.23
a) Respondent has not alleged that there was an
understatement of income on the original return as
contemplated in §6501(e).
b) Respondent has not alleged, nor has P committed any act
that would extend the statute under §6501(c)(1), (2) or
(3).

18

Brafman v. U.S.,384, F2d, 863.
P refers to the assessment as an “alleged assessment” because there are procedural defects with
it that go beyond the timing of it, which will be discussed separately below. For the sake of
readability P will not continue to use the adjective “alleged” but does not concede that the
assessment was otherwise proper.
20
See record references above, Findings of Fact, Section I, #5, a. – e.
21
SOF Exhibit 18-J, pg. 4, F8278, Field #5, “Year (mandatory)”, field value – 200512.
22
Ibid. pg. 4, I. Other (IRM 20.1.10): 6702(a) Frivolous submission, “1040 DATED 10/25/2008”
23
Entire Record
19

Petitioners’ Opening Brief
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c) Petitioner has not executed an agreement that would
extend the statute under §6501(c)(4).
Pursuant to §6671(a), penalties under §6702 are:
“…assessed and collected in the same manner as taxes. …
any reference in this title to “tax” imposed by this title
shall be deemed also to refer to the penalties and
liabilities provide by this subchapter.”
The word tax in the phrase “the amount of any tax” in the
limitation statute, §6501(a), is such a reference.
I.R.C. §6501(a) states:
(a) General rule
“Except as otherwise provided in
of any tax imposed by this title
years after the return was filed
return was filed on or after the

this section, the amount
shall be assessed within 3
(whether or not such
date prescribed)…”

Under this statute, based on the filing date of P’s original
1040, the last day R could have made an assessment for taxes or
penalties for the tax year 2005 was April 15, 2009. The
assessment was made, according to Respondent’s records and by
his admission in the pleadings, on July 6, 2009; this is more
than two months after a lawful assessment was possible.
When a valid return has been filed, an amended return does
not effect the running of the statute of limitations. The
Supreme Court has long settled the matter of how and when the
statute clock begins running.
“Nonetheless, the return exacted by the statute, the one
that, in the absence of fraud, is to start the term of

Petitioners’ Opening Brief
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limitation (§ 250d)24 is the return filed by the taxpayer
at the close of the fiscal year, though supplementary
information may modify or add to it.”(Zellerbach v.
Helvering)25
The Supreme Court in Zellerbach above cited its ruling in
Florsheim:
“It may be true that the filing of a return which is
defective or incomplete under § 239 is sufficient to start
the running of the period of limitation, and that the
filing of an amended return does not toll the period.”26
(Emphasis added)
The Florsheim Court cited six cases in support of its
observation that an amended return does not extend, begin, or
toll the statute of limitations.27
Not surprisingly, since the IRS is bound by Supreme Court
precedent as by law,28 the Tax Court has consistently ruled that
an amended return does not extend the statute of limitations
when a valid original return has been filed.

24

§250(d) of the then current revenue Act is I.R.C. §6501(a)
Zellerbach Paper Co. v. Helvering, 292 U.S. 172, 180 (1934), citing: Florsheim Bros. Dry
Goods Co., Ltd. v. United States, 280 U. S. 453, 462.; see also: United States v. Memphis
Cotton Oil Co., 288 U. S. 62, 288 U. S. 67; New York Central & H.R. Co. v. Kinney, 260 U. S.
340, 260 U. S. 346.
26
Florsheim Bros. Dry Goods Co., Ltd. v. United States, 280 U. S. 453, 462.
27
Florsheim, supra. Fn6: “See Appeal of National Refining Co., 1 B.T.A. 236; Appeal of Mabel
Elevator Co., 2 B.T.A. 517; United States v. National Refining Co., 21 F.2d 464; United States
v. Mabel Elevator Co., 17 F.2d 109; Union P. R. Co. v. Bowers, 24 F.2d 788; National Tank &
Export Co. v. United States, 35 F.2d 381.”
28
IRM § 4.10.7.2.9.8 (01-01-2006)," ¶ 2. “The Internal Revenue Service must follow Supreme
Court decisions. For examiners, Supreme Court decisions have the same weight as the Code.”
25

Petitioners’ Opening Brief
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“It is settled law that an amended return does not operate
to prevent section 275(c)29 of the 1939 Code from applying
to the original return.”(Houston v. CIR)30
Relying on Zellerbach, the U.S. Tax Court in 1984 agreed in the
landmark Beard case concerning the validity of returns:
“The Court in Zellerbach held that an original return,
despite its inaccuracy, was a "return" for limitations
purposes, so that the filing of an amended return did not
start a new period of limitations running.” (Emphasis
added) (Beard v. CIR)31
And finally, citing Zellerbach again, the Supreme Court
stated in 1984 in a case originating in Tax Court:
“It thus has been held consistently that the filing of an
amended return in a non-fraudulent situation does not
serve to extend the period within which the Commissioner
may assess a deficiency.”(Badaracco v. CIR)32

The facts and law surrounding this issue are sufficient to
decide this case in P’s favor without considering any other
issue. There has never been a valid assessment.
The ASED date appears repeatedly in R’s records. It appears
prominently on the key document, Form 8278, that R offered
specifically to demonstrate the propriety of his determination.33
That form, allegedly demonstrating management approval of the
29

Section 275(c) was the limitation statute in the 1939 Code.
Houston v. Commissioner, 38 TC 486, 489,(1962) citing Ira Goldring v. Commissioner, 20 TC
79 (1953)
31
Beard v. Commissioner, 82 TC 766, at 784 (1984).
32
Badaracco v. Commissioner, 464 US 386, 104 S. Ct. 756, 78 L. Ed. 2d 549
33
SOF, Exhibit 18-J, F8278.
30
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penalty, was itself signed outside the statute. It is
inconceivable that no agent who reviewed this case noticed that
the assessment was time barred.
Form 8278 alone is evidence that R’s late assessment was a
deliberate flaunting of the law. It is possibly evidence of
criminal behavior by R’s agents who were trying to collect a tax
by force that was knowingly assessed without statutory
authority.
The assessment was time barred. This Court is bound by law
and precedent to decide this case in P’s favor pursuant to
§7459(e).
B. Petitioner is not among those subject to penalty under §6702.
The only material fact is stipulated in the pleadings.
Respondent stipulated to the only fact material to the
question of whether P is subject to the penalties at issue.
Respondent admitted that he does not contend that P is a
“person” subject to the penalties at issue in his Answer to the
Second Amended Petition in Paragraph 20.34
The 9th Circuit has held that when the Commissioner has
admitted an issue in his Answer to the Petition, "the Tax Court
was bound to so find" unless the response was "so incredible as
to justify the Tax Court in ignoring the Commissioner's flat

34

DD 0025, R Answer to 2nd Amended Petition, ¶. 20
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admission of it."35
Respondent agrees that P does not have a relationship with any
entity that places her under a duty in connection with internal
revenue law. There are no other issues of fact material to the
foundational issue of whether P is subject to the alleged
penalties.
Respondent has the burden of proof in this proceeding under
§6703(a).36 He must prove each of the fact elements stated in
§6702(a), under which he claims to have assessed penalties.37
The foundational element of the allegation appears in the
opening words of §6702 (a) as follows:
“A person shall pay a penalty of $5,000 if-…” [the section
then states the additional elements of the violation]
(Emphasis added)
The term “person” as it is used in §6702(a) is a defined term
for the purposes of the subchapter in which §6702(a) appears.
That definition is found in §6671(b):
IRC §6671(b) Person defined
“The term “person”, as used in this subchapter,
includes an officer or employee of a corporation, or a
35

Handland v. CIR, 519 F.2d 327 (9th Cir. 1975) citing Gensinger v. CIR, 208 F.2d 576, 580
(9th Cir. 1953)
36
I.R.C. §6703. Rules applicable to penalties under sections 6700, 6701, and 6702
(a) Burden of proof
“In any proceeding involving the issue of whether or not any person is liable for a penalty
under section 6700, 6701, or 6702, the burden of proof with respect to such issue shall be on
the Secretary.”; see also Thornberry v. CIR, 136 T.C. No. 16, pg. 19,(2011);Blaga v. CIR, T.C.
Memo. 2010-170, pg. 13.
37
Blaga v. CIR, T.C. Memo. 2010-170, pg. 13.
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member or employee of a partnership, who as such
officer, employee, or member is under a duty to perform
the act in respect of which the violation occurs.”
(Emphasis added)
This statutory definition of the word “person” supersedes,
rather than enlarges the meaning of the common English word.38
The Supreme Court in Slodov v. United States39 stated that
the definition of person at §6671(b) created a “class of
persons… upon whom fell the responsibility for collecting
taxes…”
Courts in every circuit have found that only members of
that class are subject to the penalties in Subchapter B of
Chapter 68.40 The Supreme Court confirmed the lower courts in

38

Stenberg v. Carhart, 530 U.S. 914, 942, 120 S.Ct. 2597, 2615 (2000) (“When a statute includes
an explicit definition, we must follow that definition, even if it varies from that term's ordinary
meaning.”; Meese v. Keene, 481 U. S. 465, 484-485 (1987) ("It is axiomatic that the statutory
definition of the term excludes unstated meanings of that term"); Colautti v. Franklin, 439 U.
S. at 392-393, n. 10 ("As a rule, `a definition which declares what a term "means" ... excludes
any meaning that is not stated' "); Western Union Telegraph Co. v. Lenroot, 323 U. S. 490, 502
(1945) ("Of course, statutory definitions of terms used therein prevail over colloquial
meanings.”); Fox v. Standard Oil Co. of N. J., 294 U. S. 87, 95-96, 55 S.Ct. 333, 336 (1935)
(“[A] definition by the average man or even by the ordinary dictionary with its studied
enumeration of subtle shades of meaning is not a substitute for the definition set before us by
the lawmakers with instructions to apply it to the exclusion of all others.”);
39
Slodov v. U.S., 436 U.S. 238, 249, 98 S.Ct. 1778, (1978)
40
Murphy v. United States, 45 F.3d 520 (1st Cir. 1995); United States v. McCombs, 30 F.3d 310
(2nd Cir. 1994); Quattrone Accountants, Inc. v. I.R.S., 895 F.2d 921 (3rd Cir. 1990); Plett v.
United States, 185 F.3d 216, 84 A.F.T.R.2d 99 (4th Cir. 1999); Commonwealth National Bank
of Dallas v. United States, 665 F.2d 743 (5th Cir. 1982); McDermitt v. United States, 954 F.2d
1245, (6th Cir. 1992); Robert W. Monday v. United States, 421 F.2d 1210, (7th Cir. 1970);
Kizzier v. United States, 598 F.2d 1128, (8th Cir. 1979); Pacific National Insurance Co. v.
United States, 422 F.2d 26 (9th Cir. 1970); Smith v. United States, 555 F.3d 1158, (10th Cir.
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U.S. v Hatter, Jr.,
“It is therefore ordered that the one hundred percent
penalty assessment made by the Internal Revenue Service
against Nancy Sue Ramski pursuant to 26 U.S.C. Sections
6671 and 6672 was not legally assessed against her in that
Nancy Sue Ramski was not a "person" as that term is defined
in 26 U.S.C. Sections 6671(b) and 6672(a).”41
Respondent’s counsel mistakenly asserted that it is a matter of
law, and thus avoided his obligation to stipulate concerning the
fact in reply to P’s Request for Admissions.42 Nevertheless,
membership in the class is a matter of fact that must be
established with evidence. See for example Barnett v. IRS43 where
a jury was charged with determining if the Plaintiff was a
“responsible person” as defined in §6671(b). Modern practice in
American courtrooms limits juries to questions of fact, not law.
The status of persons subject to the penalties in Subtitle
F, Chapter 68, subchapter B has been litigated so often that the
Courts commonly use the term “responsible person” to refer to

2009); Roth v. United States, 779 F.2d 1567, (11th Cir. 1986); Godfrey v. United States, 748
F.2d 1568, (Fed. Cir. 1984).
41
U.S. v. Judge Terry Hatter, Jr. No. 95-1733, (Supreme Court 1996), a decision of the U.S.
Court of Appeals for the Federal Circuit was affirmed under 28 U.S.C. §2109, which provides
for an affirming opinion when the court lacks a quorum.
42
DD 0008, P Request for Admissions, ¶ 4, “The Respondent has the burden to prove that
petitioner is the liable §6671(b) ‘person’.” DD 0010, Response to Req. for Admissions, ¶ 4,
“Objects. … This request essentially calls for a statement of the law….”
43
Barnett v. Internal Revenue Service, 988 F.2d 1449 (5th Cir.1993)
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the issue.44 The Courts have further emphasized that the
definition focuses on duty and responsibility and does not
necessarily require an official position within an entity.45
Though §6671(b) determinations have most often involved
penalties imposed by sections other than §6702, the definition,
by its plain language, applies “as used in this subchapter.”
There is no disagreement that §6702 is in the same subchapter as
§6671(b).46
The Courts have consistently found that the “person”
defined at §6671(b) is an individual with a duty or
responsibility for the collection and payment of taxes on behalf
of third parties. (U.S. v. Hill)47
The Appeals Court for the 9th Circuit, using language
directly from the statute, said:

44

Fidelity Bank, N. A. v. United States, 616 F.2d 1181 (10th Cir. 1980) “But the courts have
fashioned a functional definition of "responsible person" to include some who do not hold any
official position with the company.”
45
See for example: Neckles v. United States, 579 F.2d 938 (5th Cir. 1978) Lenders and
employees of lenders have been considered liable under section 6672 in particular
circumstances. Adams v. United States, 504 F.2d 73 (7th Cir. 1974); Mueller v. Nixon, 470
F.2d 1348 (6th Cir. 1972), cert. denied, 412 U.S. 949, 93 S.Ct. 3011, 37 L.Ed.2d 1001 (1973);
Turner v. United States, 423 F.2d 448 (9th Cir. 1970); Pacific Nat'l Ins. Co. v. United States,
422 F.2d 26 (9th Cir.), cert. denied, 398 U.S. 937, 90 S.Ct. 1838, 26 L.Ed.2d 269 (1970).
Contra, United States v. Hill, 368 F.2d 617 (5th Cir. 1966).
46
I.R.C. §6702 and §6671 are both in Subtitle F, Chapter 68, Subchapter B, Part I of Title 26 of
the United States Code.
47
United States v. Hill, 368 F. 2d 617 (5th Cir. 1966); See also Thibodeau, 828 F.2d at 1503
(quoting Mazo, 591 F.2d at 1156) "Responsibility is a matter of status, duty, and authority, not
knowledge."
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"In our judgment the section must be construed to
include all those so connected with a corporation as
to be responsible for the performance of the act in
respect of which the violation occurred."(U.S. v.
Graham)48
The Ninth Circuit restated its Graham ruling in Dudly v. U.S.49
in 1970, and the Fifth Circuit concurred in Commercial Ntnl.
Bank of Dallas v. U.S.50 in 1982, as did the 2nd Circuit in Botta
v. Scanlon.51
The duty under §6671(b) has been perhaps most clearly
stated by U.S. District Court in the Southern District of New
York. That Court found that the “duty” under 6671(b),
“… is expressly limited to the duty that attaches to
the position an employee holds within the
corporation.”(U.S. v. Burger)52
And that the duty has been found to have,
“…a much more focused meaning than the generalized
duty of all taxpayers to pay taxes, and is expressly
limited to the duty that attaches to the position an
employee holds within the corporation.”53 (Emphasis
added)

Respondent can be expected to obfuscate the issue by
alleging that P claims not to be a ‘person’ as defined in
48

United States v. Graham, 309 F.2d 210, 212 (9th Cir. 1962)
49
Dudley v. United States, 428 F.2d 1196, (9th Cir. 1970)
50
Commonwealth National Bank of Dallas v. United States, 665 F. 2d 743, (5th Cir. 1982)
51
Botta v. Scanlon, 314 F.2d 392 (2nd Cir. 1963)
52
U.S. v. Burger, 717 F. Supp. 245 - Dist. Court, (SDNY, 1989)
53
U.S. v. Burger, 717 F. Supp. 245 - Dist. Court, (SDNY, 1989); See also Monday v. United
States, 421 F.2d 1210(7th Cir.) cert. denied, 400 U.S. 821, 91 S.Ct. 38, 27 L.Ed.2d 48 (1970)
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§7701(a). She makes no such claim. The term “individual” in
§7701(a) embraces individuals regardless of their position or
responsibilities within a company. Officers and partners are
already §7701(a) “individuals.” There is no need for Congress to
remind us with a new definition at §6671(b), and indeed, they
did not.
The title-wide definition of person at §7701(a) applies,
however, where “not otherwise distinctly expressed…” The
definition at §6671(b) for the term person “as used in this
subchapter” is precisely such a distinct expression. Section
6671(b) creates a sub-class of §7701(a) persons defined by an
individual’s responsibilities attached to a position in, or
relationship with, an artificial entity.54
Controlling precedent also blocks Respondent’s other likely
refuge in the thicket of ambiguity surrounding the word
“includes.” Any attempt by Respondent to exploit that ambiguity
by expanding the defined class to everyone he would like to
silence is desperate lawyerly nonsense. The word “includes” is,
indeed, expansive, but not infinitely so. It is expansive only
within the “meaning of the term defined,”55 not within the
meaning of the common English word that it replaces. While the
54
55

Slodov, supra. See also US v. Thayer, 201 F. 3d 214 (3rd Cir, 1999)
26 U.S.C. § 7701(b) provides:
"The terms ‘includes’ and ‘including’ when used in a definition contained in this title shall not
be deemed to exclude other things otherwise within the meaning of the term defined."
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defined term embraces individuals beyond those with an official
position in an entity, it does not expand to anyone who is not
“under a duty to perform an act” on behalf of an entity.
“But the definition of "persons" [in IRC § 6671] does
not require that they be formally vested with the
office or employed in the position normally charged
with this function; the definition simply "includes"
such persons. Indeed, the language itself does not
require that they be officers or employees of the
corporation at all, so long as they are in fact
responsible for controlling corporate
disbursements.... [I]t reaches those who have "the
final word as to what bills should or should not be
paid, and when."56 [Emphasis added]
That P has no such duty or responsibility is a fact established
in the pleadings.
It is long settled that taxing statutes are to be strictly
interpreted, and ambiguity, even when deliberately employed by
the legislature, is to be resolved in favor of the citizen.
“In the interpretation of statutes levying taxes it
is the established rule not to extend their
provisions, by implication, beyond the clear import
of the language used, or to enlarge their operations
so as to embrace matters not specifically pointed
out. In case of doubt they are construed most
strongly against the Government, and in favor of the
citizen.” 57 (Emphasis added)

56

Pacific National Insurance Company v. United States, 422 F.2d at 30-31, citing Wilson v.
United States, 250 F.2d 312, 316 (9th Cir. 1958), and referencing White v. United States, 372
F.2d 513, 517, 178 Ct. Cl. 765 (1967).
57
Gould v. Gould, 245 U.S. 151, 153 (1917), Further citing: United States v. Wigglesworth, 2
Story, 369; Benziger v. United States, 192 U.S. 38, 55.
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Construing §6702 strictly, as the Court is bound by
precedent to do, only a “person” as defined in §6671(b) is
subject to penalty. Should the ambiguity of the word ‘includes’
in the definition create any doubt about P’s status, that
ambiguity must be resolved in her favor.58
It is an undisputed fact that P has no duty under internal
revenue law to perform an act with respect to any entity. P is,
therefore, not a “person” as defined subject to penalty under
§6702. There are no other facts material to this issue.
With the foundational fact element of Respondent’s burden
settled in the negative, the remaining elements of the §6702
penalty are moot. This Court is bound by law and precedent to
find that Respondent is trying to collect taxes from a person
who is not subject to them. This Court is bound by law and
precedent to decide in favor of Petitioner and determine that
there is no liability.
C. The Commissioner has the burden of proof under §6703(a). To
meet it he must show where in the record he proved the fact
elements that qualify a return for a penalty under §6702. In
the administrative process he never acknowledged his burden
or made the least effort to meet it.

In most Collections Due Process hearings the liability is long
settled and the taxpayer may address only payment issues. This
perhaps explains why R’s Appeals Office appears to have been
58

Ibid.
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unaware of its burden of proof and never tried to meet it during
the administrative process.
The fact elements of §6330(c)(2)(B) for placing the liability
at issue are stipulated in this case, and thus R has, and had at
the CDP hearing, the burden to prove the fact elements of the
§6702 penalty.59 The standard of proof is “preponderance of the
evidence.”60
The law is clear on the matter:
§ 6703. Rules applicable to penalties under sections 6700,
6701, and 6702
(a) Burden of proof
In any proceeding involving the issue of whether or
not any person is liable for a penalty under section
6700, 6701, or 6702, the burden of proof with respect
to such issue shall be on the Secretary.61
The Collection Due Process hearing from which the Tax Court
received this case is a “proceeding” for the purposes of this
section.62

59

See Findings of Fact above, ¶ 4, a. & b., DD 0020, 2nd Amended Petition; DD 0025, R’s
Answer to 2nd Amended Petition, ¶¶ 8, 9, & 10
60
Franklet v. United States, 578 F.Supp. 1552 (N.D.Cal.1984), aff’d, 761 F.2d 529 (9th
Cir.1985) (government burden of proof by a preponderance of the evidence in §6702 actions);
H & L Schwartz, Inc., supra, aff’d sub nom., Bond v. United States, 872 F.2d 898 (9th
Cir.1989) (government burden of proof by a preponderance of the evidence in §§6700, 6702
actions). Mattingly v. US, 924 F. 2d 785 (8th Cir. 1991)
61
I.R.C. §6703(a); see also Thornberry v. CIR, 136 T.C. 16, first page (2011).
62
“In a general sense, the form and manner of conducting juridical business before a court or
judicial officer. Regular and orderly progress in form of law including all possible steps in an
action from its commencement to the execution of judgment. Term also refers to
administrative proceedings before agencies, tribunals, bureaus, or the like.” (Emphasis
added) Black’s Law Dictionary, 6th edition, pg. 1024.
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The Commissioner’s notice of determination made it clear
that the Appeals Office either didn’t know or didn’t care that
it was required to prove the penalty liability. The notice
confirms that P’s challenge of the liability is legitimate63 but
makes no mention of any element of a frivolous return specified
in §6702(a).
The notice contains a single declaration that Petitioner
filed a frivolous return.64 But the declaration is unsupported by
any facts. The notice similarly declares without any factual
support that all procedural rules have been followed.65
Respondent produced none of the documents P requested to
confirm a proper assessment pursuant to 26 CFR §301.6203-1.66
Nowhere in the notice of determination, or in any of the audit
and case note documents was there any discussion of the fact
elements of the §6702 penalty.

63

SOF, Exhibit 1-J, Notice of Determination, pg. 5 of 6, second unnumbered paragraph,
“Because we conclude that you have not previously had an opportunity to dispute the IRC
§6702 penalty, you were permitted the opportunity to dispute it in the CDP process.”
64
Ibid., same paragraph, first sentence, “The tax returns you filed for tax year 2005 were
determined to be frivolous…”,
65
Ibid., pg. 4, “VERIFICATION OF LEGAL AND PROCEDURAL REQUIREMENTS” list of
7 bulleted statements of procedural propriety.
66
SOF, Exhibit 4-J, Addendum to CDP request, pg. 10 of 14, request for properly signed
assessment certificates.
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Meeting a burden of proof means producing fact evidence to
prove your assertions.67 Repeatedly stating that something is
true does not prove anything. The record shows no attempt to
present facts to establish any of the objective elements of the
alleged offense.
On the contrary, the notice of determination plainly states
that the reason that the levy was sustained was because P
“failed to respond.” In other words, she failed to prove her
return was not frivolous.
“Since you have failed to respond and provide an
alternative collection measure that might be less
intrusive than the Notice of Intent to Levy, the issuance
of the Final Notice is sustained.…”68
Here R has stated unequivocally the reason the levy was
sustained, and it has nothing to do with the elements of the
penalty. The levy was sustained because P “failed to respond”
and failed to “provide a collection alternative,” not because
the return was shown to be objectively frivolous.
Thus Respondent admits he sustained the penalty liability not
because the return meets the required criteria, but because P
failed to prove it didn’t.

67

Black’s Law Dictionary, 6th edition, pg. 1215, “Proof. The effect of evidence; the
establishment of a fact by evidence.”
68
SOF, Exhibit 1-J, Notice of Determination, pg 3, SUMMARY AND RECOMMENDATION.
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Respondent has acknowledged his burden of proof in this
proceeding in his Response to P’s Request for Admissions.69
This Court agreed in its Order of July 12, 2011, DD 0019, that
the standard of review for the penalty liability is de novo and
R has the burden of proof.70 Under the de novo standard R could
have introduced new evidence or testimony at trial, but chose
instead to rely entirely on the administrative record. The
record, however, contains no evidence to prove the elements of
the penalty. Respondent’s counsel, like the Appeals Office
before him, just can’t seem to believe he has the burden of
proof. In his pretrial memorandum R’s counsel states,
“Petitioner disputed the frivolous return penalty in her
CDP hearing request, but did not provide any documentation
or other relevant arguments to support her position that
the document she submitted was not frivolous.”71
Respondent had the burden of proof in the CDP hearing as well
as he does here. Petitioner didn’t produce any documents to
prove her return isn’t frivolous because she doesn’t have to. R
must prove the return is frivolous. He never attempted it. He
can’t do so now without introducing new evidence. His attorney’s
allegations are not evidence.
69

DD 0010, Response to Request for Admissions, paragraph 1, “Respondent has the burden of
proof to sustain a frivolous tax submission penalty against the petitioner.” Admits.
70
DD 0019, Order, pg. 2, opening sentence, “Ms. Crites is correct that the Court's review of the
penalty is de novo, and that respondent has the burden of proof on this issue. See Grunsted v.
Commissioner, 136 T.C. No. 21, slip op. at 8 (2011).”
71
DD 0026, R’s Pretrial Memo, pg. 4, second to last paragraph.
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R’s pretrial memorandum offers counsel’s ideas about why
the return is frivolous,72 but his speculations are meaningless
without testimony or other evidence that his observations and
opinions concerning the return were those that were considered
during the CDP hearing. Statements of counsel are not admissible
as evidence. The record contains nothing that shows the points
discussed by counsel in the PTM were those used in making the
determination.
On the contrary, Respondent has admitted on the record that
the reason the levy was sustained had nothing to do with the
elements of the offense. R’s statements and assertions in his
memo are meaningless speculation to try to have the Court
determine after the fact what should have been proven long
before and documented on the record.
Petitioner did not invoke the jurisdiction of this Court to
determine if her amended return was frivolous. This Court was
petitioned to review the record to see if R has already proven
on the record the elements necessary to apply the penalty and
whether he made a procedurally proper determination and
assessment sufficient to sustain a levy.
But in the record R never mentions any element of the offense,
and more importantly, admits the reason for sustaining the levy

72

DD 0026, R’s Pretrial Memo, “Brief Synopsis of Legal Authorities”, ¶ 2.
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had nothing to do with §6702.73 R has failed to meet his burden
to prove the liability, and may not meet it now without further
evidence.
Based on the facts in the record, it is impossible to find
that R has carried his burden of proving the penalty liability.
D. Respondent’s transcript records show that no assessment was
made.
One of the issues raised by P in her CDP hearing request
was that no properly executed certificate of assessment exists
for the penalty.74 In the landmark Brafman case,75 the Fifth
Circuit found that no liability exists without a properly
executed certificate of assessment. P asked for what she hoped
would be the “record of assessment”76 that would include such a
certificate and that R is bound by §6203 to provide on request.
She received instead a computer transcript indicating an
assessment had been made. That transcript contained no signed
assessment documents.77
Subsequent to the decision in Brafman, this Court has
decided that forcing R to comply with the letter of §6203 is
73

SOF, Exhibit 1-J, Notice of Determination, pg. 3, SUMMARY AND RECOMMENDATION,
second sentence.
74
SOF, Exhibit 4-J, CDP request w attachments, pgs. 9-10.
75
Brafman v. U.S., 384 F.2d 863,867 (5th Cir. 1967)
76

77

§ 6203. Method of assessment
“The assessment shall be made by recording the liability of the taxpayer in the office of the Secretary in
accordance with rules or regulations prescribed by the Secretary. Upon request of the taxpayer, the Secretary
shall furnish the taxpayer a copy of the record of the assessment.” (Emphasis added)

SOF, Exhibit 21-J, F4340 transcript for 2005, pgs. 5 – 7.
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just too much trouble. Instead the Court allows R to produce and
rely on only the transcript without the underlying assessment
documents.78 Production of the transcript creates a presumption
that the assessment was properly made unless the taxpayer can
introduce evidence of irregularity with the transcript.79
In this case the transcripts themselves facially provide
proof that no legitimate assessment exists. Additional
information sent to P in response to a second FOIA request
confirms that no assessment exists for the penalty.
In the following analysis P relies on readily available
publications of the Internal Revenue Service, specifically, IRS
Publication 6209, “IRS Processing Codes and Information”
formerly titled “ADP and IDRS Information,”80 and the Internal
Revenue Manual.81
Among the documents R has provided to support his case is
IRS Form 8278, Assessment and Abatement of Miscellaneous Civil
Penalties. That form shows the approval of a §6702(a) penalty
against a “1040 DATED 10/25/2008”, with a PRN (Penalty Reference
Number) of 666.82

78

Nestor v. Commissioner, 118 T.C. 162 (2002).
Craig v. Commissioner, 119 T.C. 252, 261-263 (2002).
80
IRS Publication 6209, http://www.irs.gov/pub/irs-utl/document6209_redacted.pdf.
81
The Internal Revenue Manual: http://www.irs.gov/irm/
82
SOF, Exhibit 18-J, Audit file, pg. 4, Form 8278 dated 6/3/09.
79
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Stipulation of Facts Exhibit 21-J is a FOIA request for
assessment documents. In reply P received Form 4340 assessment
transcript, Form CF5147, IMF –IDRS TRANSACTION RECORD, and two
forms, one unnamed, and one titled “On-line Adjustment.”83 Form
4340 also appears, with slight variations in format, elsewhere
in the record.84,85
It is a violation of procedure to use Transaction Code (TC)
240 to assess Form 8278 penalties.86 IRS Publication 6209
specifically states:
“The TC 240 and TC 241 are generated transaction codes and
should not be used to assess or abate a miscellaneous
civil penalty that has a PRN.”87

There is no question that §6702 penalties have a PRN and that
the penalty in this case was posted to P’s IMF with Transaction
Code 240. Form 4340 in Exhibit 21-J on its face shows a
83

SOF, Exhibit 21-J, FOIA for Assessment Documents, pgs. 5 – 7.
SOF, Exhibit 19-J, IMF MCC TRANSCRIPT – COMPLETE, pg. 9 of the exhibit, labeled top
left corner PAGE NO – 0012, assessment appears as the first transaction on the page, marked
with TC 240 07062009 .; This is the same transaction noted in SOF, Exhibit 21-J, FOIA for
Assessment Transcript, pg. 5 of the Exhibit, marked PAGE 0001.
85
SOF, Exhibit 15-J is a certified copy of Form 4340 for the 2005 penalty assessment, but does
not include the TC, or Transaction Code, 240 that appears on the form received in reply to the
FOIA and in the IMF.
86
IRS Publication 6209, IRS Processing Codes and Information, formerly titled ADP and IDRS
Information, 2010, pg. 11-45. “Most return-related penalties are assigned specific Transaction
Codes (TC), and are not assessed or abated using data from Form 8278. Penalties should
always be assessed/abated using the appropriate PRN or TC. The TC 240 and TC 241 are
generated transaction codes and should not be used to assess or abate a miscellaneous civil
penalty that has a PRN” (emphasis in the original)
87
IRS Publication 6209 supra, pg. 11-45.
84
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Transaction Code of 240 for the alleged assessment. Form 8278 in
Exhibit 18-J clearly shows the PRN is 666. This entry in P’s IMF
is a clear violation of procedure and an “irregularity” that
questions the validity of the assessment. But it doesn’t end
there.
There are additional irregularities that reveal a pattern of
fraud and deception in posting §6702 penalties to the Master
File.
Master File transactions use a reference number called a
Document Locator Number or DLN. The DLN is actually a series of
shorter codes expressed as a sub-divided 13 digit number. The
format for a DLN is nnnnn-nnn-nnnnn-n. Within the DLN shorter
number codes contain information about the transaction.
We are concerned here with two of those codes, the Document
Code, and the Blocking Series. The Document Code is a 2 digit
code that appears in the DLN as the fourth and fifth digit in
the first five number section. The Blocking Series is a 3 digit
code that begins the third group of numbers in the DLN. For
example: nnnDC-nnn-BBBnn-n, where DC is the 2 digit Document
Code and BBB is the 3 digit Blocking Series.
The DLN for the assessment at issue is: 92254-563-52003-9.88
The number 54 is the Document Code and 520 the Blocking Series.

88

SOF, Exhibit 21-J, pg. 5, first transaction entry, second line ; see also, pg. 6, Form CF5147,
first line right side, where the DLN has spaces between the various code fields of the DLN.
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The IRM §3.17.243-689 provides a list of the valid Document
Codes associated with TC 240. DC 54 is not listed as a valid
code for TC 240. IRM §3.17.244-990 confirms this by providing a
separate table listing the valid Document Codes associated with
TC 240. DC 54 is not listed as valid code for TC 240 in that
table either.
And again, IRM 3.17.46-891 shows that when DC 54 is paired
with Blocking Series 520, as in P’s IMF, TC 240 is not on the
list of valid transaction codes. Yet the Commissioner recorded a
TC 240 with Doc Code 54 in P’s IMF using Blocking Series 520.
These entries represent a violation of IRS procedure. They are
“irregularities” that call into question the validity of the
assessment.
89

IRM Exhibit 3.17.243-6 Valid IMF Transaction Code Table
Trans Code
Section
Doc Code
MFT
Debit(+) Credit(-)
240
241
02-19
51, 52
30, 31, 55
90
IRM Exhibit 3.17.244-9 Valid IMF Transaction Codes
Trans Code
Section
Doc Code
MFT
Debit(+) Credit(-)
240
241
02-19
51, 52
30, 31, 55
91
IRM Exhibit 3.17.46-8 Validity Table – DOCUMENT CODE/BLOCKING SERIES AND
TRANSACTION CODE TABLE – This table contains the Document Code/Blocking
Series/Transaction Code combinations that are valid on the ANMF System.
DOCUMENT CODE TRANSACTION
BLOCKING SERIES CODE
54 / 190 - 198
240
54 / 000 - 999
161 171 181 201 235 241 270 271 281 291 301 311 321
340 341 351 360 361 430 610 611 640 641 650 661 662
670 671 681 682 690 691 694 700 702 710 716 730 732
764 765 766 767 820 822 850 852
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Further “irregularities” are to be found on Form CF5147.92
This is a computer form that allows R to make entries to the Non
Master File (NMF). NMF entries are not restricted by software
safeguards that are in place for entries into the Master Files.93
The IRM has this to say about the NMF:
“A non-master file account established on AIMS is not
subject to many of the same computer checks of a master
file account. A non-master file account can be established
on AIMS with incorrect information because the account
information is not compared to a computer file, such as is
with Master File, or the manual ledger account cards at
the campus.”
A NMF entry could be established with fraudulent information
as well, if someone were so inclined. Referring to the Form
CF5145 in Exhibit 21-J we see a Master File Transaction (MFT)
type 55 for the year 2005. In the DLN on the first line spaces
divide the internal code fields. That DLN has a Document Code of
54 and a Blocking Series of 520, as we would expect since it the
same DLN we find on Form 4340, the penalty assessment
transcript.

92
93

SOF, Exhibit 21-J, pg . 6. (Form number appears bottom left.)
IRM §4.4.1-1 (05-19-2009), Reference Guide Non-Master File (NMF) “A non-master file
account established on AIMS is not subject to many of the same computer checks of a
master file account. A non-master file account can be established on AIMS with incorrect
information because the account information is not compared to a computer file, such as
is with Master File, or the manual ledger account cards at the campus. When establishing
a non-master file AIMS record, you should ensure the taxpayer and tax account information is
correct.” (Emphasis added)
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Referencing the IRM once again we find that a Form CF5145
entry with Blocking Series 520 on an MFT 55 transaction is a
user fee.94 Once this user fee has been entered into the NMF,
however, it can be transferred to an IMF. Once the liability is
in the IMF it appears as money owing, just as it would if it had
been a properly assessed penalty or tax. But no assessment is
necessary for user fees. That’s why they can be applied in the
unguarded NMF.
We have confirming evidence of fraud in Exhibit 21-J on the
last page. There we find Form 13128, On-line Adjustment. This
form allows R to make an account adjustment of $5,000 to P’s
account. R is thus able to bypass software safeguards built into
the IRS computer system that would prevent his assessing a
penalty against P for which she is not and could not be liable.
Mission accomplished.
User fees are charges for services and do not need to be
assessed like taxes and penalties. They are usually collected by
the Treasury Financial Management Service (FMS) using their
Pay.gov system and in other ways.95 But they don’t have to be

94

IRM §3.5.61.24.1 (01-01-2011) IMF Blocking Series Chart (Document Code 54) – The non
re-file DLN blocking series cannot contain an original tax return. (From the Blocking Series
table)… “500-529 X For BMF MFT 13/IMF MFT 55 (User Fee), no original return or any
other source document is required.”
95
IRM §1.32.19.5.1 (10-29-2008) Receipt of User Fees – 1. User fee remittances may be
received at the campuses, through lockbox agreements, National Office post office boxes, or
Pay.gov. The IRS follows the Treasury Financial Management Service (FMS) guidelines for
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collected by FMS. As we have seen here, they can simply be
transferred to the Master File as though they were assessed
taxes and nobody is the wiser.
Confirming this shabby fraud is the reply P received for a
FOIA request dated March 22, 2010.96 She requested the identities
of the IRS employees who made the penalty assessment. Two IRS
employees were listed as the only agents associated with the
alleged assessment. They are Agents Read and Smith.
Agents Read and Smith signed Form 8278 in Exhibit 21-J. Ms.
Read is a GS-7 “Correspondence Examination Technician.” Ms.
Smith is a GS-8 “Supervisor Tax Examining Assistant.” Neither of
these ladies are “Assessment Officers.”

No other IRS employees

are associated with the alleged assessment. Agents Read and
Smith are essentially file clerks and are not authorized to make
assessments. However, no assessment is necessary for a user fee.
No other IRS employees were involved in the alleged assessment
at issue. There cannot possibly be a legitimate assessment.
VI. CONCLUSION
Respondent has shamelessly pursued collection of a
fraudulent user fee that he has misrepresented as a properly
assessed penalty.
payment receipts. FMS guidelines require federal agencies to move payment processing to the
electronic environment. The use of Pay.gov is recommended. Pay.gov is an FMS system that
collects user fees electronically using a customer's debit or credit card.
96
SOF, Exhibit 22-J, FOIA reply of March 22, 2010.
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He knowingly made his fraudulent “assessment” outside a
limitation statute that would have barred a penalty even if one
were properly applied.
He made no effort in the administrative process to prove
any of the elements required under §6702, for which he has the
burden of proof.
And throughout this process he has ignored the foundational
fact of his burden, to which he has stipulated, namely that
Petitioner is not among those subject to a §6702 penalty.
There is no excuse for Respondent’s behavior in this case.
There is clearly more involved here than an honest effort to
administer a complex body of law. Respondent is acting out of
what appears to be desperation to silence taxpayers who are
asking questions he cannot honestly answer without admitting
ongoing crimes of fraud and deception. To cover those crimes, he
indulges in further fraud and deception.
Petitioner looks to this Honorable Court to hold Respondent
to his duty under the law and his oath of office by dismissing
this case in Petitioner’s favor and taking whatever other steps
the Court deems appropriate to dispense justice.

Respectfully submitted on this, the day of , 20xx.

/s/Petitioner’s Name/s/
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Petitioner, without representation
ELECTRONICALLY FILED – Signature is ID and password as per EFiling terms of use.
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CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing PETITIONER’S OPENING
BRIEF was filed electronically through the Tax Court E-Access system
on month day year.

A copy was served by U.S. mail in a postage paid wrapper on respondent
on month day year to:
IRS Atty
IRS atty address
City state zip

Date:

_/s/Petitioner/s/___

Petitioner’s name
Address
City st zip
Phone
Email
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UNITED STATES TAX COURT

Petitioner,
v.
COMMISSIONER OF INTERNAL REVENUE,

Respondent.

)
)
)
)
)
)

)

Docket No.

Filed Electronically

)
)

ANSWERING BRIEF FOR RESPONDENT

PRELIMINARY STATEMENT

Petitioner seeks a redetermination of a decision by
respondent's Appeals Office to sustain a proposed levy, as set
forth in the notice of determination dated July 26,
The Court granted the parties' joint motion to submit this
case fully stipulated under Rule 122 of the Tax Court Rules of
Practice and Procedure.

The evidence consists of a stipulation

of facts with paragraphs numbered 1 through 24

("Stip.") and

associated exhibits numbered 1-J through 22-J ("Ex.").

The Court ordered petitioner to file an opening brief on or
before November 10,

with respondent's answering brief due

on or before December 12,
on or before January 6,

, and petitioner's reply brief due
.

The Court subsequently extended

respondent's answering brief due date to December 19,

petitioner's reply brief due date to January 13,

, and

.
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- 2 QUESTIONS PRESENTED

1.

Petitioner reserved several evidentiary objections in

the stipulation of facts, but failed to address these objections
in her opening brief.
2.

Has she waived these objections?

Petitioner filed a 2005 Form 1040X on which she

reported income tax withholdings from her employers.

But she

didn't report her wage income; instead, she said that her wages
weren't taxable and requested a refund.

Is she liable for a

frivolous return penalty for filing the Form 1040X?
3.

During her collection due process ("CDP") hearing,

petitioner submitted an assortment of frivolous and irrelevant
contentions, and did not propose collection alternatives.
Respondent's Appeals Office verified that the applicable laws
and procedures had been met and sustained the proposed levy
action.
4.

Was this an abuse of discretion?
Petitioner didn't raise the statute of limitations as

an issue in her CDP hearing; may she raise the issue now?
5.

Considering the positions advanced by petitioner in her

pleadings and the arguments made in her opening brief, she has

instituted and maintained these proceedings primarily for delay
and her positions are frivolous and groundless.
subject to a penalty under I.R.C.

§ 6673(a)?

Is petitioner

Docket No.

- 3 OBJECTIONS AND RESPONSES TO PETITIONER'S
PROPOSED FINDINGS OF FACT

Respondent hereby objects or otherwise responds to
petitioner's proposed findings of fact.
1.

No objection.

2.

No objection.

3.

(and subparagraphs).

4.

To the extent petitioner proposes that she disputes

No objection.

the underlying liability, no objection.

5.

a.

No objection.

b.

No objection.

To the extent that petitioner is attempting to raise

the statute of limitations as an issue for the first time on
brief, objects.

a.

No objection.

b.

To the extent petitioner alleges that she filed a

valid 2005 amended tax return, objects.

(Ex. 18-J, pp. 2-6.)

To the extent petitioner alleges she filed a document purporting
to be a return on October 25, 2008, no objection.

c.

No objection.

d.

Objects.

(Id.)

While various documents in respondent's

records reflect an assessment statute expiration date of April

15, 2009, that expiration date relates to petitioner's 2005 U.S.

Docket No.
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individual income tax liability and has no bearing on the

assessment of the frivolous return penalty that is at issue in
this case.

(Ex.

11-J, p.

8.; Ex.

18-J, p.

7; Ex.

19-J, pp.

1,

5.)

e.

Objects.

As noted in the preceding subparagraph,

the assessment statute expiration date related to petitioner's
2005 U.S. individual income tax liability and has no bearing on
the frivolous return penalty.
6.

Objects.

Petitioner has not offered any evidence in

support of this proposed fact.

Petitioner relies on the

allegation in paragraph 20 of her second amended petition where
she attempts to characterize respondent's contention.

In

respondent's answer to the second amended petition, he simply
admits that this was not his contention.

Additionally, this

proposed finding of fact is irrelevant because the proper
assessment of a frivolous return penalty does not hinge on
whether petitioner was "an employee or officer of a corporation
who, as such, is under a duty to perform any act with respect to
internal revenue law."
7.

No objection.

8.

Objects.

The exhibits that petitioner relies on

reflect that the assessment was proper.

Docket No.
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1.

At the time the petition was filed in this case,

petitioner resided in Chico, California.
2.

Petitioner filed a timely 2005 Form 1040 (U.S.

Individual Income Tax Return).
3.

(Stip. ¶ 19; Ex. 17-J.)

Petitioner submitted a 2005 Form 1040X, which was

dated October 25,

4.

(Stip. ¶ 1.)

2008.

(Ex. 18-J, at 2.)

The 2005 Form 1040X was received by respondent's

Fresno, California, office on October 30, 2008.

(Ex. 18-J, at

2.)

5.

The 2005 Form 1040X purports to amend petitioner's

original 2005 Form 1040 by reducing adjusted gross income from
$44,852 to $904 and reducing her tax from $3,764 to $0.

(Ex.

18-J.)

6.

Page 2 of petitioner's 2005 Form 1040X contains an

explanation of changes as follows:
Line #1: I was in the service of a non-Federal employer,
not engaged in a "trade or business" and not an "officer of
a corporation." According to the IRC sections 3401 and
3121 then, my "income" consists only of unemployment
compensation and a tax refund from the previous year.
(Ex.

18-J, at 3.)
7.

The 2005 Form 1040X also includes two Forms 4852

(Substitute for Form W-2, Wage and Tax Statement, or Form 1099-

Docket No.
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R, Distributions from Pensions, Annuities, Retirement, or Profit
Sharing Plans, IRAs,

Insurance Contracts, etc.)

"substitute for Form W-2").

8.

(Ex.

(hereafter

18-J, at 4-6.)

The first Substitute for Form W-2 lists petitioner's

employer as the Tehama County Department of Ed.

(Ex. 18-J, at

4.)

9.

On line 7 of the first Substitute for Form W-2,

petitioner lists her wages and tips as $0, but lists federal
income tax withheld in the amount of $43.26 and Medicare tax
withheld in the amount of $91.92.
10.

(Ex. 18-J, at 4.)

On line 9 of the first Substitute for Form W-2,

petitioner explains how she arrived at the numbers reported on
line 7: Employer provided records and statutory language in IRC
sections 3401 and 3121.

11.

(Ex. 18-J, at 4.)

On line 10 of the first Substitute for Form W-2,

petitioner explains her efforts to obtain a correct Form W-2:
Employer will not issue forms correctly listing "wages" as
defined in IRC.

12.

(Ex.

18-J, at 4.)

The second Substitute for Form W-2 lists petitioner's

employer as Corning Union High School District.

(Ex. 18-J, at

6.)

13.

On line 7 of the second Substitute for Form W-2,

Docket No.
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petitioner lists her wages and tips as $0, but lists federal

income tax withheld in the amount of $2,244.25 and Medicare tax
withheld in the amount of $385.87.
14.

(Ex. 18-J, at 6.)

On line 9 of the second Substitute for Form W-2,

petitioner explains how she arrived at the numbers reported on
line 7: Employer provided records and statutory language in IRC
sections 3401 and 3121.

15.

(Ex. 18-J, at 6.)

On line 10 of the second Substitute for Form W-2,

petitioner explains her efforts to obtain a correct Form W-2:
Employer will not issue forms correctly listing "wages" as
defined in IRC.

16.

(Ex. 18-J, at 6.)

Petitioner's 2005 Form 1040X does not contain

information on which the substantial correctness of the selfassessment may be judged.

17.

(Ex. 18-J.)

Petitioner's 2005 Form 1040X contains information that

on its face indicates that the self-assessment is substantially
incorrect.

18.

(Ex.

18-J.)

Petitioner's 2005 Form 1040X is based on a position

which the Secretary has identified as frivolous under aubnert1on
I.R.C.

§ 6702(c).

19.

(Ex.

18-J.)

Petitioner's 2005 Form 1040X reflects a desire to

delay or impede the administration of Federal tax laws.

(Ex.

Docket No.
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18-J.)

20.

Respondent determined that this 2005 Form 1040X was a

frivolous return within the meaning of I.R.C. § 6702(a).

(Ex.

15-J, at 2; Ex. 18-J, at 7.)

21.

Tina Smith, a manager at respondent's Ogden, Utah,

office, approved the frivolous return penalty in the amount of
$5,000 on June 3,

22.

2009.

(Ex.

Respondent assessed a frivolous return penalty in the

amount of $5,000 on July 6,

23.

18-J, at 7.)

2009.

(Ex.

15-J, at 2.)

Respondent mailed a Final Notice of Intent to Levy and

Notice of Your Right to a Hearing to petitioner on October 20,
2009.1

(Ex. 15-J,

24.

at 2; Ex.

13-J.)

Petitioner submitted a Form 12153

(Request for a

Collection Due Process or Equivalent Hearing) on November 19,

2009.

(Ex. 4-J.)

Petitioner attached an addendum to the Form

12153 explaining why her wages were not taxable, describing why

she was not among those identified as persons subject to levy
1 While another final notice of intent to levy was issued on
October 26, 2009, this notice appears to have been issued in
error/inadvertently.
(Ex. 15-J, at 2; Ex. 14-J.)
The October
26 notice was issued before a second frivolous return penalty
was assessed on November 23, 2009.
(Ex. 15-J, at 2.)
Thus, the
October 26 notice does not relate to the second frivolous return
penalty assessment.
The record reflects that no notice of
intent to levy has been issued so far for the second assessment.
(Ex. 15-J.)
The only penalty at issue in this case is the one
assessed on July 6, 2009.
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and distraint, claiming that the assessment was not made by an

assessment officer, and so forth.

(Ex. 4-J.)

request any collection alternatives.
25.

She didn't

(Ex. 4-J.)

Respondent's settlement officer responded with a

letter on February 9, 2010, informing petitioner that the

Appeals Office had received her case, that petitioner's
disagreements were frivolous, and that petitioner should amend
her hearing request to include legitimate issues.
26.
2010.

Petitioner submitted another Form 12153 on March 8,

(Ex. 7-J.)

Petitioner attached a new addendum to the

Form 12153, requesting a correspondence hearing.
3.)

(Ex. 5-J.)

(Ex. 7-J, at

Petitioner assured the settlement officer that she made no

Constitutional, moral, political, religious, or conscientious
arguments.

(Ex. 7-J, at 3.)

She clarified that she took no

frivolous or groundless positions.

(IDc. 7-J, at 3.)

Petitioner

requested various documents, such as Forms 17-A and 23-C, the
RACS Report-006, and so on.

(Ex.

7-J, at 3.)

She even made

some arguments that, when taken in isolation, might seem

legitimate.

For example, she denied that she received a notice

of deficiency and alleged that she had no prior opportunity to
challenge the penalty, both of which happen to apply in a CDP
case involving the I.R.C.

§ 6702 penalty.

(Ex. 7-J, at 3-4.)
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Overall, however, petitioner's recitals didn't raise any

legitimate issues for the settlement officer to consider.

(Ex.

7-J.)

27.

The settlement officer responded by letter on May 21,

2010, informing petitioner of the issues that would be
considered at the hearing, providing petitioner with account
transcripts, and giving petitioner the opportunity to submit
corrected income tax returns and collection alternatives.

8-J.)

(Ex.

The settlement officer advised petitioner that "zero

returns" are considered frivolous.
28.

On June 21,

(Ex. 8-J, at 2.)

2010, petitioner followed up with another

letter containing a new list of issues.

(Exs. 9-J, 10-J.)

Petitioner informed the settlement officer that she didn't

appreciate what she considered a cookie-cutter response from the
settlement officer.

(Ex. 9-J, at 1.)

collection alternative,

Petitioner suggested a

in which she proposed that the IRS drop

the civil penalty assessment and issue a closing notice.
9-J, at 2.)

(Ex.

Petitioner continued on with a catalogue of issues,

which did more to obfuscate than clarify what her dispute may

have been .
29.

(Ex . 9- J. )
The settlement officer verified that the frivolous

return penalty was assessed.

(Ex. 1-J, at 4; Ex.

15-J, at 2.)
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The settlement officer verified that notice and demand

was mailed to petitioner's last known address within 60 days of
the assessment.

31.

(Ex.

1-J,

at 4; Ex.

15-J, at 3.)

The settlement officer verified that there was a

balance due when the CDP levy notice was issued.

(Ex. 1-J, at

4.)

32.

The settlement officer properly verified that

applicable laws and procedures had been followed, considered the
issues raised by petitioner to be frivolous, and concluded that
there was no alternative means of collection less intrusive than
the proposed levy.

(Exs. 1-J, 2-J.)

The settlement officer

sustained the proposed levy to collect the frivolous return

penalty, and on July 26, 2010, issued a notice of determination
to that effect.2
ULTIMATE FINDINGS OF FACT

Petitioner's evidentiary objections were waived when she
failed to address them in her opening brief.

(Entire record.)

Petitioner is liable for a frivolous return penalty under I.R.C.
§ 6702(a)

for the 2005 Form 1040X she submitted on October 25,

2 Between the assessment of the frivolous return penalty on July
6, 2009, and petitioner's timely petition on August 26, 2010,
petitioner submitted three additional Forms 1040X:
on September
8, 2009, October 22,
at 2.)

2009,

and August 16,

2010.

(Exhibit 16-J,
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(Entire record.)

It was not an abuse of discretion to

sustain the proposed levy to collect this liability.
record.)

(Entire

Petitioner failed to raise the statute of limitations

as an issue at her CDP hearing, and she may not do so now, but

regardless, the assessment of the I.R.C. § 6702(a) penalty was
not time-barred.

(Entire record.)

Because petitioner has

instituted and maintained this proceeding primarily for delay,
and because her positions are frivolous and groundless, the
Court should consider imposing a penalty under I.R.C. § 6673(a).
(Entire record.)
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Petitioner filed a 2005 Form 1040X on which she reported
income tax withholdings from her employers, but didn't report
wage income, claiming instead that her wages weren't taxable.
Respondent assessed a frivolous return penalty and mailed

petitioner a levy notice with CDP rights.

Petitioner requested

a correspondence collection due process hearing, and submitted

various documents purporting to raise a plethora of issues.

The

volume of contentions submitted by petitioner makes it difficult
to tell what her actual dispute may have been, other than the

fact that she clearly didn't want to pay the $5,000 penalty.
Respondent's Appeals Office properly disregarded
petitioner's frivolous contentions and verified that respondent

had complied with applicable laws and procedures.

Because

petitioner didn't propose any collection alternatives,
respondent's Appeals Office concluded that the proposed
collection action was no more intrusive than necessary and
sustained the proposed levy.

While petitioner now claims that

the statute of limitations had expired by the time respondent
assessed the penalty, she failed to timely raise the issue, and
her argument has no merit.

Docket No.
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When the underlying tax liability in a collection due
process case is properly at issue, the Court decides the issue
of liability de novo.
(2000).

Sego v. Commissioner,

114 T.C. 604, 610

A taxpayer may challenge the existence or amount of the

underlying tax liability for any tax period if the taxpayer did

not receive a statutory notice of deficiency for that liability
or did not otherwise have an opportunity to dispute it.
§ 6330 (c) (2) (B).

I.R.C.

The Court reviews the Appeals Office

administrative determination regarding nonliability issues for
an abuse of discretion.

Goza v.

Commissioner, 114 T.C. 176

(2000).

The burden is on the taxpayer to show abuse of discretion.
Carter v. Commissioner, T.C. Memo. 2007-25.

First respondent will address the evidentiary objections
raised by petitioner in the stipulation of facts.

Second,

respondent will explain why petitioner is liable for the

frivolous return penalty.

Third, respondent will establish that

it was not an abuse of discretion to sustain the proposed levy.

Fourth, respondent will address petitioner's new argument that
the assessment of the frivolous return penalty was time-barred
by the statute of limitations.

Finally, respondent will
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respectfully suggest that in addition to the frivolous return

penalty, the Court should consider imposing a sanction under
I.R.C. § 6673(a) for asserting frivolous positions before the
Court and maintaining this proceeding primarily to delay

enforced collection of the penalty.
I. PETITIONER HAS ABANDONED THE EVIDENTIARY OBJECTIONS SHE
PREVIOUSLY RESERVED IN THE STIPULATION OF FACTS.

Petitioner reserved hearsay and relevance objections to

certain exhibits in the stipulation of facts.
9,

12-19.)

(Stip. i¶ 2-4, 6,

However, petitioner abandoned or conceded these

objections when she failed to address any of them in her opening
brief.
v.

Rybak v.

Commissioner,

Commissioner,

91 T.C.

117 T.C.

120 n.

117,

524,
4

566

(1988); Nicklaus

(2001).

Even though petitioner has abandoned them, her objections
are without merit, and respondent will address them in the order
they appear in the stipulation of facts.
A. Petit-ioner's hearsay objections in paragraphs 2

, 6,_ 9

and 12-14.

The statements contained in these documents are not hearsay

because they are not being offered in evidence to prove the
truth of the matters asserted therein.

Rules 105,

801(c) of the

Federal Rules of Evidence ("FRE"); Hoyle v. Commissioner, 136
T.C. No. 22,

slip. op. at 11

(2011).

These documents, as the
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parties have stipulated, are all a part of the administrative

record.
hearsay.

(Stip. ¶ 13.)
Hoyle,

Accordingly, the documents are not

136 T.C. No. 22,

slip. op. at 11.

As to the additional objection that the transcripts are

unintelligible, these transcripts are still part of the
administrative record, and are thus admissible.

To the extent

that this might be considered a relevance objection, these
documents are relevant because the settlement officer reviewed
them in making her determination.

B. Petitioner's hearsay objections in paragraphs 15 and 16.
These are notices of intent to levy, which are not being
offered to prove the truth of the matters asserted.

FRE 105,

801(c).

C. Petitioner' s hearsay objections in paragraphs 17 and 18 .

These documents are Forms 4340 (Certificate of Assessments,
Payments, and Other Specified Matters), which are admissible as
public records.
540

FRE 803(8); Hughes v.

(1992); Hazel v.
D.

Commissioner,

U.S.,

T.C. Memo.

953 F.2d 531,

539-

2008-134, n. 4.

Pet it.Joner's rele"arme object-1 523s
in paragraphs 18

19.

Exhibit 16-J is a transcript relating to petitioner's 2005
income tax liability.

It is relevant because it shows that
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petitioner originally filed a valid income tax return and that a

tax was assessed.
Exhibit 17-J is petitioner's original 2005 Form 1040.

It

is relevant because it shows that she received and reported
wages prior to filing the frivolous return.
II. PETITIONER IS LIABLE FOR THE FRIVOLOUS RETURN PENALTY
BECAUSE SHE FILED A FORM 1040X CLAIMING THAT HER WAGES WERE NOT
TAXABLE.

The Code provides a civil penalty of $5,000 where a person
files a frivolous return.

I.R.C.

§ 6702(a).

The person must

first file a document purporting to be a tax return, and that
document either does not contain information on which the
substantial correctness of the self-assessment may be judged, or

contains information that on its face indicates that the selfassessment is substantially correct.

I.R.C. § 6702(a) (1).

When

such a document is filed, and it is based on a position which
the Secretary has identified as being frivolous or it reflects a
desire to delay or impede the administration of Federal tax
laws, the frivolous return penalty applies.
6702(a) (2).

I.R.C. § 6702 applies to all tax returns,

amended returns.
1990).

I.R.C. §

Colton v. Gibbs,

902 F.2d 1462, 1464

including
(9th Cir.
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While respondent has the burden of proof for this penalty,
that burden is typically met by looking at the face of the
return.
No.

21,

I.R.C.

§ 6703(a); Grunsted v. Commissioner, 136 T.C.

slip. op. at 8

(2011).

Petitioner has filed a document that purports to be a
return of tax: a 2005 Form 1040X.

(Ex. 18-J, at 2-6.)

Petitioner attached Forms 4852 containing patently frivolous
assertions.

(Ex. 18-J, at 2-6.)

On the Form 1040X, petitioner

claims that her wages are exempt from tax and to claim a refund
for taxes withheld; she asserts that only certain types of
taxpayers are subject to income and employment taxes and that
petitioner is not part of that group.

The Form 1040X does not

contain information on which the substantial correctness of the
self-assessment might be determined.

I.R.C.

§ 6702(a) (1) (A);

Grunsbed v. Commissioner, 136 T.C. No. 21, slip. op. at 9.

The

Form 1040X contains information (petitioner's subtracting her

wages from her originally-reported adjusted gross income and her
assertion that only her unemployment benefits and tax refund but

not her wages are taxable income)
substantial incorrectness.

I.R.C.

that on its face indicates its
§ 6702(a) (1) (B).

Finally,

petitioner's Form 1040X is based on positions that the Secretary
has identified as frivolous under I.R.C.

§ 6702(c), and it
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reflects a desire to impede the administration of Federal tax
laws.

I.R.C.

§ 6702(a) (2) (A)

and (B); Notice 2008-14 §

7; Rev. Ruls. 2006-18 and 2004-34.

(1)e and

The Tax Court has determined

that documents like petitioner's Form 1040X are frivolous.

See,

e.g., Grunsted v. Commissioner, 136 T.C. No. 21, slip. op. at 89; Blaga v.

Commissioner, T.C. Memo. 2010-170.

Further, in compliance with I.R.C. § 6751(b) (1), respondent
obtained written managerial approval of the frivolous return
penalty.

(Ex. 18-J, at 7.)

Accordingly, the record establishes

that respondent has met his burden of proving that petitioner is
liable for the frivolous return penalty.
In her opening brief, petitioner neglects to mention the

frivolous positions taken on her amended return.

Instead,

petitioner seeks to avoid the penalty by arguing that she is not

among those subject to penalty under I.R.C. § 6702.
Br. 13.)
I.R.C.

(Pet'r's

In support of this argument, petitioner cites the

§ 6671(b)

definition of "person."3

noted in Wnuck v. Commissioner,

(Pet'r's Br.

15.)

As

"[a]nyone fluent in English

knows that the word 'includes' cannot be assumed to mean

3 Section 6671(b) provides as follows: Person defined.--The term
"person", as used in this subchapter, includes an officer or
employee of a corporation, or a member or employee of a
partnership, who as such officer, employee, or member is under a
duty to perform the act in respect of which the violation
occurs.
(Emphasis added.)
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'includes only'

.

.

."

136 T.C. No.

24,

slip op, at 13

(2011).

Petitioner's interpretation is without merit.

Petitioner also argues that because the Form 1040X was not
in the administrative record, respondent cannot meet the burden
of proof under I.R.C.

§ 6703.

(Pet'r's Br. 22-27.)

The

settlement officer accessed respondent's computerized records of
petitioner's account and did not need to refer to the original
Form 1040X.

Moreover, where the underlying liability is

properly at issue the Court will review that liability de novo.

Sego v. Commissioner, 114 T.C. 604, 610 (2000).

The Court is

not limited to the administrative record in considering whether

petitioner is liable for the frivolous return penalty.
Petitioner's 2005 Form 1040X is currently in the record.
Petitioner attempted to reduce her tax liability with the Form

1040X by claiming that her wages were not taxable income.

On

its face, the Form 1040X indicated the self-assessment was
substantially incorrect.

Sec. 6672(a) (1) (B).

It did not

contain information from which the self-assessment could be
judged substantially correct.

Sec. 6672(a) (1) (A).

on a position identified as frivolous.

It was based

Sec. 6672(a) (2) (A).

Finally, the Form 1040X reflected petitioner's desire to obtain

a refund to which she was not legally entitled, thus delaying or
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impeding the administration of the Federal Tax Laws.
6672(a) (2) (B).

Subparagraphs

(A)

and (B)

6672(a) (1) and (2) are paired alternates,

Sec.

of both I.R.C.

§

listed in the

disjunctive-i.e., if a person files what purports to be a return

and that document satisfies either one of the first pair
together with either one of the second pair, then that person is
liable for the penalty.

Petitioner's Form 1040X satisfies each

and every alternate, and petitioner is liable for the $5,000
frivolous tax return penalty in every possible way.
III. IT WAS NOT AN ABUSE OF DISCRETION TO SUSTAIN THE PROPOSED
LEVY ACTION.

In a CDP hearing, the appeals officer is required to

consider (A) verification issues;

(B) issues raised by the

taxpayer; and (C) whether the levy balances the need for
efficient collection with the concern that the levy be no more
intrusive than necessary.

I.R.C.

§ 6330(c) (3).

Nonliability

issues are reviewed by the Court for abuse of discretion.
v.

Commissioner,

114 T.C.

176

Goza

(2000).

A. Verification.
I.R.C. § 6330(c) (1) does not require the appeals officer to
rely on a particular document to satisfy the verification
requirement imposed by that section.
T.C.

252,

261-262

(2002).

Craig v. Commissioner,

119

An appeals officer may rely on a tax
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account transcript to verify the validity of an assessment,

unless the taxpayer can identify an irregularity in the
assessment procedure or other procedures.
Commissioner,

118 T.C.

162

Nestor v.

(2002).

Respondent's Appeals Office verified that applicable legal
and procedural requirements had been met by relying on tax
account transcripts.

(Ex. 1-J, at 4.)

While petitioner engages

in a long discussion on her theory that respondent's transcripts
actually show that no assessment was made, the Form 4340 clearly

shows a penalty assessment on July 6, 2009.

(Ex. 15-J, at 2.)

That transcript is corroborated by the Form 8278

Abatement of Miscellaneous Penalties).

(Assessment and

(Ex. 18-J, at 7.)

Petitioner has not otherwise identified any procedural
irregularities.

(Entire record.)

The Form 4340 for

petitioner's civil penalty account also reflects that respondent
issued a notice of balance due, followed by a notice of intent

to levy.

(Ex. 15-J.)

The Appeals Office did not err in relying

on the tax account transcripts for verification issues.
l_Is sue s_raised _byetitioner 7

In her hearing request and correspondence with respondent's
Appeals Office, petitioner purported to raise a flurry of

issues.

(Exs. 4-J, 7-J, 9-J, 10-J.)

After giving petitioner
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several chances to raise a legitimate issue, the settlement
officer determined that there were no non-frivolous issues
presented by petitioner for consideration.

(Ex. 1-J, at 5.)

While petitioner disputed the underlying liability, she failed
to provide factual support for her arguments that her wages
actually were zero.

As discussed in Part II, supra, petitioner

is liable for the frivolous return penalty.

Petitioner's

letters did not raise collection alternatives or any other
issues (e.g.,

spousal defenses,

legitimate challenges to

appropriateness of collection action, etc.) to be considered
under I.R.C.

§ 6330(c) (2).

C. Respondent properly balanced the need for efficient
collection with the legitimate concern that collection be '
no more intrusive than necessary.

Because petitioner had presented only frivolous arguments
and failed to propose collection alternatives, respondent's
Appeals Office determined that there was no efficient collection
measure that might be less intrusive than the proposed levy.
(Ex.

1-J, at 3.)

Respondent's Appeals Office properly took into
consideration the three required elements of I.R.C.

§ 6330(c) (3)

in arriving at the determination to sustain the levy.

(Entire
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Accordingly, respondent's determination should be

sustained.
IV.
THE PENALTY ASSESSMENT WAS NOT TIME-BARRED BY THE STATUTE
OF LIMITATIONS; AND IN ANY EVENT, BECAUSE PETITIONER DID NOT
RAISE THIS ISSUE IN THE CDP HEARING, SHE MAY NOT RAISE IT DURING
THIS REVIEW OF THE APPEALS OFFICE'S DETERMINATION.

Petitioner now contends for the first time, on brief, that

the frivolous return penalty was assessed after the assessment
statute expiration date.

(Pet'r's Br. 8-13.)

She failed to

raise this issue during her CDP hearing and she may not do so
now.
A. Petitioner is precluded from raising issues that she
didn't raise at her collection due process hearing,
including the statute of limitations.
The Court will not consider issues reviewable for abuse of
discretion that were not raised during the CDP hearing process,
and the Court cannot find an abuse of discretion where there is
no evidence that the appeals officer exercised any discretion at
all.

Magana v. Commissioner, 118 T.C. 488 (2002); Giamelli v.

Commissioner, 129 T.C. 107, 113 (2007).

A taxpayer can only ask

the Court to consider an issue, including a challenge to the
underlying tax liability, that was properly raised in the
taxpayer's CDP hearing.

Treas. Reg. § 301.6330-1(f)Q&A-F3.

issue is not properly raised if the taxpayer fails to request
consideration of the issue at Appeals, or if consideration is

An
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requested but the taxpayer fails to present any evidence for the

issue after being given a reasonable amount of time to do so.
Id.

The settlement officer gave petitioner several
opportunities to raise legitimate issues.

(Exs. 5-J, 8-J.)

Petitioner responded each time with lists of issues, but the

statute of limitations was not among them.
10-J.)

(Exs. 4-J, 7-J, 9-J,

Because petitioner didn't raise the statute of

limitations at her CDP hearing, petitioner should be precluded

from raising it as an issue now.

While she did dispute her

underlying liability, respondent believes that the statute of

limitations should not be considered an "underlying liability"
issue in the CDP context.
T.C.

140

(2001).

(2002)

and Boyd v.

Contra Hoffman v. Commissioner, 119
Commissioner,

117 T.C.

127,

130

The statute of limitations issue should be reviewed for

abuse of discretion, and as with other issues that are so

reviewed, the Court cannot find an abuse of discretion where
there is no evidence that the appeals officer was either asked
or required to exercise any discretion at all.4

Magana, 118 T.C.

at 493.

4 As noted supra part III.A, the settlement officer properly
performed the verification required under I.R.C. § 6330(c) (1) by

rev1ewing transcripts of petitioner's account.

Where a taxpayer
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Even if the statute of limitations is reviewed as an
underlying liability issue, petitioner did not specifically
raise the statute of limitations during the CDP hearing and
should be precluded from doing so now.®

113.

Giamelli, 129 T.C. at

In Hoffman and Boyd, the taxpayers raised the statute of

hasn't identified an assessment error or other procedural
irregularity, Appeals may rely on transcripts to verify that an
assessment is valid.
Nestor v. Commissioner, 118 T.C. 162
(2002).

5 Petitioner also did not raise the statute of limitations issue
in her pleadings. While respondent's position is that the
statute of limitations is a verification issue, reviewed for
abuse of discretion, in the alternative, if the statute of
limitations is a liability issue, then it must be properly
pleaded pursuant to Rule 39. The bar of the period of
limitations is an affirmative defense, and the party raising
this defense must specifically plead it and prove it. Rules 39,
142; Adler v.

Commissioner,

85 T.C.

535,

540

(1985).

Failure to

specifically plead a special matter constitutes a waiver of the
issue. Ho Ching Cheng v. Commissioner, T.C. Memo. 2006-74; Enos
v.

Commissioner,

123 T.C.

284,

305

(2004).

Petitioner did not

plead the statute of limitations in her petition or in either of
her amended petitions.
Pursuant to Rule 39, she has waived this
issue, and she should not be heard to argue this issue for the
first time on brief.
Tax Court Rule 331(b) (4) also requires:
Clear and concise assignments of each and every error which
the petitioner alleges to have been committed in the notice
of determination. Any issue not raised in the assignments
of error shall be deemed to be conceded.
Petitioner did not assign any error to the statute of
limitations issue in her hearing request or in her petitions.
Pursuant to Rule 331(b) (4), petitioner is deemed to have
conceded the statute of limitations issue because she failed to
raise i t in her pet i.t ion and amended pet it ions .
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limitations during their CDP hearings.

T.C. at 128.

119 T.C. at 143; 117

Petitioner failed to raise that issue in her

request for a CDP hearing or any of her subsequent letters to
the Appeals Office.

(Exs. 4-J,

7-J,

9-J,

10-J.)

In Giamelli v. Commissioner the Court expressly declined to

address the situation where a taxpayer raises one underlying
liability issue at the CDP hearing and then raises another
underlying liability issue for the first time in Tax Court.
T.C. at 114, n. 5.

129

The language and legislative history of

I.R.C. § 6330 contemplate review of a "determination," which
determination should include consideration of issues raised by
the taxpayer under I.R.C. § 6330(c) (2), such as underlying

liability issues.
6330(c) (3).

Giamelli, 129 T.C. at 113-114; I.R.C. §

If an issue under I.R.C.

§ 6330(c) (2)

is not raised

at the hearing, it can't be part of the Appeals Office's
determination.

Giamelli, 129 T.C. at 113.

Judicial

consideration of an underlying liability issue without some
prior review by respondent would frustrate the administrative
review process created by I.R.C.
115.

§ 6330.

Giamelli, 129 T.C. at
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B. The assessment of the I.R.C. § 6702(a) penalty was not
barred by the statute of limitations.
When determining whether assessment of a penalty is
governed by the limitations period set by section 6501, courts
have considered whether the penalty is dependent upon the filing
of a return.

When the application of a penalty is not dependent

upon the filing of a return, courts have found section 6501 to
be inapplicable to the penalty. Sage V.
18,

25

(5th Cir 1990)

United States,

("Section 6700 assessments do not depend

on the filing of a tax return"); Emanuel v.
F. Supp. 434,
679 F.Supp.

435-46

764,

769

908 F.2d

United States, 705

(N.D.

Ill.

1989); Kuchan v.

(N.D.

Ill.

1988)

United States,

("Section 6701 does not

require the filing of an understated return as a prerequisite to
the imposition of a penalty thereunder.

Therefore, the three-

year limitation period provided by Section 6501(a), which
requires the filing of a return to set the clock in motion,
cannot logically govern penalties imposed under section 6701.");
Agbanc,

1988)

Inc.

v.

United States,

707 F.Supp. 423, 426

(D. Ariz.

("Section 6501(a) depends upon the filing of a tax return

to begin the running of the limitations period.

To the

contrary, Section 6700 assessments do not depend on the filing
of a tax return.").

Like the section 6700 and 6701 penalties
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discussed in the foregoing cases, the I.R.C. § 6702(a) penalty
applies without regard to whether a valid tax return is ever

filed.

The I.R.C. § 6702 penalty does not require the filing of

a tax return as an element of the penalty or rely upon the
existence of a valid return to determine the amount of the
section 6702(a) penalty.

Rather, I.R.C. § 6702(a) applies when

a person files "what purports to be a return of tax."

Because

the penalty is not dependent upon the filing of a return,

section 6501 does not govern the assessment of the section 6702
penalty.

Any holding to the contrary would create inconsistencies in
the application of section 6501 to the section 6702 penalties.

Section 6702(b) imposes a penalty on "specified frivolous
submissions" other than purported returns.

Because those

submissions do not involve returns, or even purported returns,

there would be no basis to apply section 6501 to them.

The only

way to maintain consistent treatment for making frivolous
arguments in each type of document falling under section 6702
would be to apply section 6501 to neither section 6702(a) nor
section 6702(b).

Also, if a section 6702(a) penalty could not be assessed
more than 3 years after the filing of a valid return, then
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section 6702(a) would lose its deterrent effect.

Taxpayers

would, effectively, be permitted to file an unlimited number of
frivolous submissions once the three-year period from the filing
of an original return for the relevant tax period had run.
danger is illustrated by the facts of this case.

This

Petitioner has

filed four frivolous amended returns with respect to the 2005
tax year.

(See Exhibit 16-J, p.2.)'

Permitting taxpayers to

impede the tax system with numerous frivolous filings without
the deterrence provided in I.R.C.

§ 6702 would frustrate the

intent of the provision.
For the reasons discussed above, the assessment of the

I.R.C. § 6702(a) penalty was not time-barred.
V. PETITIONER'S PLEADINGS AND ARGUMENTS ASSERT DISCREDITED
FRIVOLOUS POSITIONS, AND THE COURT MAY PROPERLY SANCTION
PETITIONER UNDER SECTION 6673.

In the notice of determination, the settlement officer
warned petitioner that:
The taxpayer should know that the Tax Court is empowered to
impose monetary sanctions up to $25,000 for instituting or
maintaining an action before it primarily for delay or for
taking a position that is frivolous or groundless.
Pierson
v. Commissioner, 115 T.C. No. 39 (2000).
It is our view
that the positions the taxpayer has taken have no merit and
are groundless.
Only the penalty on the first frivolous amended return is at
issue in this case because the CDP notice required by section
6330(a) was issued before any penalties for subsequent frivolous
submissions were assessed.
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In her original and first amended petitions, petitioner

attempted to lay the foundation for an argument that she could
not be liable for the frivolous return penalty because she did
not hold a position with duties that are relevant for a
responsible person determination under I.R.C. § 6672.

In her

second amended petition, which purported to entirely abandon her
first amended petition, she lays the foundation for her argument
that for purposes of this penalty she is not a "person"
according to the definition of person in section 6672(b).
That section expands the definition of person by stating
that "The term person, as used in this subchapter,

includes an

officer or employee of a corporation .

. is under a

.

. who .

.

duty to perform the act in respect of which the violation
occurs."

Petitioner then twists the English language to

conclude that section 6672 (b) redefines the term "person" to
include only those individuals who hold those positions and have

such a duty.

This deliberate misconstruction ignores the

explanation in section 7701(c) that the words "includes" and

"including" in Title 26 shall not be deemed to exclude other
things otherwise within the meaning of the term defined.
also Wnuck v.
(2011).

Commissioner, 136 T.C. No. 24,

See

slip op. at 13

Docket No.

- 32 -

Petitioner may have abandoned some of the frivolous
positions she asserted in her CDP hearing request and may have
sought to abandon the approach she took in her first two
petitions.

The fact remains that the position petitioner

continues to assert is the frivolous position that her wages are
not taxable income.

Petitioner was duly warned by the settlement officer that
this Court may sanction her for pressing such frivolous and

discredited positions.

She chose to assert those positions.

The imposition of a $5,000 frivolous return penalty has not
deterred this petitioner from pursuing this course and wasting
respondent's resources and the limited resources of the Court.
Respondent respectfully requests that the Court match the
frivolous return penalty with an I.R.C. § 6673 penalty in the

hope that petitioner will finally recognize that her wages are
taxable and that persisting on this course will become

increasingly expensive.
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It follows that the determination of the Commissioner of
Internal Revenue should be sustained.
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UNITED STATES TAX COURT
Petitioner
Petitioners
v.
Commissioner of Internal Revenue,
Respondent

)
)
)
)
) Docket No.: XXXXX-XXL
)
)
)
) ELECTRONICALLY FILED
)

REPLY BRIEF FOR PETITIONER
I.

Introduction
This case is before the Court on a Petition for Levy Action

under Code §6330(d).1 Respondent (R) is attempting to collect by
levy a frivolous return penalty under §6702. The underlying
liability is properly at issue under §6330(c)(2)(B). The
standard of review on the liability issue is de novo. Respondent
bears the burden of proof under §6703(a). The amount at issue is
$5,000 for the tax year 2005.
The parties filed a motion for a decision on facts in the
record under Tax Court Rule 122, which was granted. The Court
ordered seriatim briefs of which this is the last. The Court
extended respondent's answering brief due date to December 19,
2011, and petitioner's reply brief due date to January 13, 2012.
This brief is timely filed.

1

All section references, unless otherwise specified, are to Title 26, the Internal Revenue Code of
1986 as amended.
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II. Statement of the Issues
The following issues were those I raised in my petition and
argued in my brief:
1) Whether the alleged assessment was time barred by statute.
2) Whether Petitioner is among those subject to penalty under
§6702.
3) Whether Respondent properly considered and proved the fact
elements of the §6702 penalty on the administrative record
at the CDP hearing.
4) Whether the assessment was valid if it had been timely.

I object to the following “Questions Presented” proposed by
Respondent in his Reply Brief:
5) Respondent’ Item #1. I neglected to argue my evidentiary
objections in my opening brief because I wasn’t aware that
I was supposed to. I apologize to the Court for my
ignorance. Respondent claims that I’ve waived my
objections, and perhaps through this technical error I have
unwittingly done so. I have indeed abandoned some of those
objections, but I have not knowingly waived my hearsay
objections. Respondent presented his evidentiary arguments
nevertheless, and I will present mine below. I will not
oppose a motion by Respondent to reply to them.

2
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6) Item #2. Respondent states that the question of whether I
am liable for penalty for filing form 1040X is before the
court. While in a sense that is true, it is only true to
the extent that the question before the Court concerns
Respondent’s administrative review of and determination
regarding that return. As stated in ¶ 3 above, the issue is
whether Respondent properly considered and proved the fact
elements of the §6702 penalty on the administrative record.
As the standard of review for this liability is de novo,
Respondent could have presented additional evidence at
trial or for stipulation, but he did not. There are,
therefore, no facts in evidence beside those in the record,
notwithstanding counsel’s attempts to testify in his briefs
and pleadings. My petition doesn’t seek a determination
from this Court on any issue beyond a review of whether
Respondent met his burden of proof and followed all
applicable statutes and regulations in the CDP hearing.
7) In Respondent’s Item #3 Respondent’s counsel testifies that
the Appeals Office “verified that the applicable laws and
procedures had been met and sustained the proposed levy
action.” He suggests that the question is whether this was
“an abuse of discretion.” But the question before the Court
is not whether the Appeals Office abused its discretion, it
is whether the Appeals Office carried its burden of proving
3
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that the alleged offending return meets the objective
elements for a §6702(a) penalty. The question of whether
“all applicable laws and procedures” have been met is not
settled by counsel’s unsupported declaration that they have
been. The record clearly shows that critical procedural
mistakes were made.
8) In Respondent’s Item #4 he claims that I did not raise the
issue of the statute of limitations in my CDP hearing. He
would have the Court decide whether I may raise it now. I
disagree. I raised the issue in the pleadings when I stated
that there had been “procedural errors” made concerning the
assessment.2 A fundamental procedural step in making an
assessment is to first determine if the statute of
limitations has passed for the assessment.3 Any failure to
do so, or any failure to comply with the statute when the
date is known to have passed, is a clear procedural error.
9) Respondent in Item #5 suggests that I may be subject to
penalty under §6673. I object. While it is true that there
may have been frivolous arguments in the correspondence I

2

DD 20, 2nd Amended Petition, Statement of Errors, ¶5
3
Huntress v. CIR, T.C. Memo 2009-161, fn. 2, (2009) : “In the case of the lien filed against Mr.
Huntress, the basic requirements, see sec. 6320, for which the appeals officer was to obtain
verification are: the issuance of a notice of deficiency, sec. 6212; a timely assessment of the
liability, secs. 6201(a)(1), 6501(a); notice and demand for payment of the liability, sec. 6303;
and notice of the filing of the lien and of the taxpayer's right to a CDP hearing, secs. 6320(a) and
(b).” (Emphasis Added)
4
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sent to the Appeals Office, they were there because of my
poor understanding of a complex process. I have abandoned
any issues not stated in my 2nd Amended Petition.4 The only
issues before the Court are those in that pleading. I make
no argument and simply dispute that the Appeals Office met
its burden. Respondent has presented no evidence of my
intent, but wishes the Court to presume or infer that my
intent is merely to delay collection. My intent is to avoid
an unlawfully applied penalty. Respondent has the burden of
production under §7491 concerning penalties. He has
produced no evidence to show that holding Respondent to his
burden of proof is a frivolous position.
III. Respondent’s Objections to Petitioner’s Findings of Fact
1)

Respondent had no objections to my proposed Findings of
Fact items 1 – 5, except as they relate to his unsupported
legal conclusion that the Statute of Limitations (SOL),
§6501, doesn’t apply to the penalty at issue, and that I’ve
raised it for the first time in my brief. The record shows
I raised the issue in the pleadings5, in my pre-trial memo6,

4

DD 24, 2nd Amended Petition, ¶ 2. “I hereby abandon my First Amended Petition in its
entirety.”
5
DD 24, 2nd Amended Petition, Statement of Errors, ¶5 “His [Respondent’s] assessments are
procedurally defective.”
6
Petitioner’s Pre-trial Memo, Dated 9/14/11, pg. 2, ¶ 1. This document was not docketed, but it
was served on Respondent and the Court. The Certificate of Service is dated 9/14/11.
5
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and in my brief.7 Respondent’s objection to subparagraphs
5.d. and 5.e., concerning the facts relating to the SOL,
are not really objections to the facts, but arguments of
law. Subparagraph d. simply notes the fact that Assessment
Statute Expiration Dates (ASED) appear on various documents
in the record. Clearly they do.8 But Respondent tries to
qualify his admission that these dates are printed on his
documents by claiming the ASED dates don’t apply to the
penalty at issue. He has admitted the facts. How these
dates apply and to which documents is a matter of law.
Similarly, Respondent in Statement of Fact ¶ 5.e. objects
while admitting that none of the fact circumstances exist
that would extend or waive the SOL. He attempts to support
his objection to the facts with a claim that the SOL
doesn’t apply here. Respondent has not alleged that any
fact circumstances exist that would extend the SOL. And if
there were such circumstances, it is part of Respondent’s
burden to show them. Regardless of R’s objection, there are
no facts in the record consistent with an extension or
waiver of the statute of limitations.
7
8

Petitioners Opening Brief, pg. 3, Statement of the Issues, ¶ 1.
Stipulation of Facts (SOF), Exhibit 18-J, pg. 4, Form 8278, Assessment and Abatement of
Miscellaneous Civil Penalties, Field #6. “Statute Date(mandatory)(mmddyyyy)”, field value 04152009; SOF, Exhibit 19-J, IMF Complete, pg. 1, lower right “ASED-04152009”; SOF,
Exhibit 19-J, IMF Specific, pg. 5 of exhibit, labeled top left corner PAGE NO-0001, right side,
half way down the page “ASED-04152009”.
6
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2)

Respondent objects to Statement of Fact #6, that I am “not
an employee or officer of a corporation, or member of a
partnership who, as such, is under a duty to perform any
act with respect to internal revenue law.”9 Respondent here
once again forgets that he has the burden of proof under
§6703(a). He admitted in his Answer to my 2nd Amended
Petition that he does not allege that I am such a person.10
If, as I contend, only such persons are subject to the
penalty, he would have to prove I am one. He can hardly be
considered to have proven something he doesn’t allege. And
if, as he contends, it is irrelevant, then his admission
does him no harm. He has admitted the fact nevertheless.
Once again Respondent has muddied the factual pond by
arguing the law in his proposed factual objections. There
is no evidence in the record that proves, or even alleges,
I am a “person” as that term is defined for the purposes of
Subchapter B.11

3)

Respondent objected to my Statement of Fact #8, that
Individual Master File Documents show procedural errors. I

9

DD 0025, R Answer to 2nd Amended Petition, ¶. 20; (note: R denied the statement to the extent
that it might have alleged an error, but it is a statement of fact, not error. R does not contend,
and P has sworn that she has no ‘duty and responsibility’ in regard to any entity concerning
internal revenue law.)
10
DD 0025, R Answer to 2nd Amended Petition, ¶ 20.
11
Any reference to “Subchapter B” in this document means the Subchapter in which we find
§6671 - §6702, specifically, Subchapter B of Chapter 68, of Subtitle F, of Title 26 of the
United States Code.
7
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will allow that the statement was unnecessary and the
objection is moot, as the documents speak for themselves,
and Respondent’s publications offer all the information we
need to interpret the codes.12
IV. Respondent’s Proposed Findings of Fact
Item numbers refer to those in Respondent’s Reply Brief.
1. No Objection
2. No Objection
3. No Objection
4. No Objection
5. No Objection
6. No Objection
7. No Objection
8. Items #8 – 15 concerning the contents of the offending 1040X,
I object on relevance. There is nothing in the record that
shows R’s Appeals Office considered this information in
making its determination to sustain the levy. We are not here
to make the determination now. Respondent’s counsel is
speculating as to why the Appeals Office might have found the
return frivolous. But there is nothing in the record to
confirm his speculations.

12

SOF, Exhibit 18-J, Audit file; SOF, Exhibit 19-J, IMF Transcripts; SOF, Exhibit 21-J,
Transcript of Record of Assessment; The errors were identified in detail in Section V. D. of
my opening brief.
8
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The 1040X might also be of interest if there was some
mention of it or its contents in the record. But there isn’t.
Respondent couldn’t produce a copy of it at our CDP hearing.
There was no copy of it in the file until after I began this
case.13 It is impossible that the Appeals Office considered
the contents of a document they did not possess. R admits in
his Reply brief that,
“The settlement officer accessed respondent’s
computerized records of petitioner’s account and
did not need to refer to the original return.”14
A frivolous return penalty requires that the return be
frivolous “on its face.”15 Without reference to the “face of
the return,” a proper determination is impossible.
The issue is whether Respondent’s Appeals Office (AO) has
properly sustained a levy by proving on the administrative
record that an amended return I filed was frivolous.
Respondent has the burden of proof “in any proceeding” where
liability for such a penalty is at issue. A CDP hearing is a
“proceeding.” To meet his burden R must produce evidence of
each requisite factual element of the §6702 penalty. He must
13

DD 0024, 2nd Amended Petition, ¶ 12 “The Commissioner did not provide me with copies of
the allegedly offending documents.” DD0025, R’s Answer, ¶ 12 “Admits, alleges it was
provided later.”
14
R’s Reply Brief, pg 20.
15
DD 0019 Order by Hon. Mark V. Holmes, pg. 2, “We generally look to the face of the
documents to determine whether a taxpayer is liable for a frivolous return penalty as a matter
of law.” Citing Callahan v. Commissioner, 130 T.C. 44, 51 (2008)
9
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have done so on the record at the hearing in order to sustain
the proposed levy of my property. There is no record of any
consideration of the 1040X in Exhibit 18-J or of the elements
of the offense.
Respondent’s efforts to show that the return is frivolous
in his brief are nothing but counsel’s speculations as to how
the Appeals Office might have made its determination. His
speculation is unsupported by any evidence in the record
created by the AO.
I further object, to the extent that Respondent is using
the field labels on a form to imply that I have admitted to
his preferred meaning of ambiguously defined terms in the
I.R.C., that I have never adopted any belief based on the
labeling of spaces on an official form. I have certainly not
made any admission that my statements on the form were less
than true and correct to the best of my knowledge and belief.
The name of the form clearly states its purpose and my
purpose in using it. By using the labeled spaces I have not
made any admission that statements on the form were less than
true and correct, that I agree to the characterization of
funds withheld based on the field labels of the form, or that
my intent was other than that stated on the form, i.e. to
correct bad payer data.

10
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16. I object that there is nothing in the record to show that the
Appeals Office asserted this fact. I further object that an
examination of the face of the return, without reference to
disputed information returns that were not part of it,
provides no basis to assert that the figures on the return
are not correct.
17. I object that this conclusion presumes facts not in evidence.
There is no mention in the record that this determination was
made by the AO.
18. I object that this conclusion presumes facts not in evidence.
There is no mention in the record of §6702(c). Form 8278
included in Exhibit 18 at pg. 4, specifically identifies
§6702(a) as the basis for the penalty, not §6702(c).
19. I object that there is no evidence or testimony on the record
concerning my intent.
20. I object that the statement presumes facts not in evidence.
Other than counsel’s unsworn allegations, there is no
testimony or evidence in the record that meets R’s burden to
prove this statement. The documents R cites to verify this
fact, Ex. 15-J at 2 and Ex. 18-J at 7 make no reference to
the elements of a §6702 penalty.
21. No objection to the statement, but I object to the
implication that Tina Smith actually made a proper assessment
by signing Form 8278. Ex. 15-J is a transcript of assessment
11
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documents, not the actual signed assessment documents. While
transcripts are typically used to verify assessments, they
can only be used where there is no evidence on the record
that the transcript is unreliable.16 False or mistaken
entries in my Individual Master File and in Respondent’s
Audit File call into question the reliability of Respondent’s
transcripts.17
22. I object that the evidence in the record shows that the
alleged assessment made on July 6, 2009 was not valid, and
questions the reliability of the transcript R offers to
verify the assessment.18
23. No objection.
24. No objection.
25. No objection.
26. No objection, except to the last statement that I raised no
legitimate issues. The statement presumes facts not in
evidence. There is no testimony concerning the legitimacy of
the issues I raised beyond the hearsay in the administrative
record.

16

Roberts v. CIR, 329 F.3d 1224, 1228 (11th Cir. 2003); “In Davis, the Tax Court held that,
absent a showing by the taxpayer of an irregularity in the Commissioner's assessment
procedure, it was not an abuse of discretion for the appeals officer to have relied on Form 4340
for purposes of complying with 26 U.S.C. § 6330(c)(1).” (emphasis added), citing Davis v.
CIR, 115 T.C. 35, 40 (T.C. 2000); see also Lundsford v. CIR, 117 T.C. 183, 187, (T.C. 2001).
17
See Petitioner’s Opening Brief, Section V. D. and footnotes.
18
See inter alia, Petitioner’s Opening Brief, Sections V. D. and Exhibits 18-J at 1, & 7, and 22-J.
12
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27. I Object that the letter included with Exhibit 8-J and the
facts stated in it are unsworn hearsay. There is no testimony
in the record concerning the factual allegations in the
letter.
28. No objection to the fact that I sent the letter. I object to
counsel’s conclusions concerning the effect of the letter.
There is no testimony on the record that my letter “did more
to obfuscate than clarify” the dispute.
29. I object that the statement is hearsay. There is no testimony
in the record, except for the unsworn hearsay in various
exhibits and counsel’s allegations, that the settlement
officer verified a return penalty was assessed.
30. I do not dispute having received the notice and demand.
31. I object that any factual assertion in the Notice of
Determination is hearsay, including that the AO verified
anything at all.
32. I object that any statements of fact in the Notice of
Determination, and particularly the statement that the AO
verified that applicable laws had been followed are hearsay.
Facts in my Individual Master File indicate that applicable
laws and procedures were not followed. Concerning R’s
allegations in footnote 2, I filed additional 1040X forms
because R’s AO told me I should. These documents are not at
issue here and are completely irrelevant to this proceeding.
13
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IV. Ultimate Findings of Fact
I object to Respondent’s unnumbered proposed ultimate findings
of fact as follows:
1. I did not knowingly waive my evidentiary objections. I
realize now I should have argued them, but was unaware of it
when I wrote my brief. I beg the Court’s indulgence in
allowing me to make my arguments now by not holding me to
the same standards as a trained attorney. I will not oppose
a motion to respond to them.
2. Respondent proposes that my liability for the penalty under
§6702(a) as a matter of fact. Whether I am liable for the
penalty at issue is not a matter of fact, but a conclusion
of law. R had the burden to prove the factual elements of
the penalty at the CDP hearing in order to sustain the levy.
He failed to do so. There is no evidence in the record that
R met his burden of proof in the CDP process.
3. The issue of whether R’s AO abused its discretion is not
before this court. We are here to establish whether a levy
was properly sustained by R’s having proved on the record
the elements of a §6702(a) penalty. The standard is de novo,
not ‘abuse of discretion.’ But no new evidence was
presented.
4. I raised the issue of the statute of limitations in my
petition, in my pretrial memo, and in my brief.
14
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5. The assessment of the penalty was time barred under §6501.
6. There is no testimony in the record concerning my intent. I
have stated my intent is to avoid a penalty that has been
unlawfully assessed and to which I am not subject.
V. Reply to Respondent’s Argument
Respondent begins his argument by stating accurately that
“When the underlying liability is properly at issue, the Court
decides the issue of liability de novo.” He goes on to
acknowledge that the liability is properly at issue where no
notice of deficiency was sent. The fact that I did not receive a
notice of deficiency is stipulated. The liability is at issue in
this case and the standard of review is de novo.19
Respondent then attempts to reframe the standard of review
from de novo to “abuse of discretion” and assign the burden to
prove such abuse to me.20 But this case is not before the Court
on an abuse of discretion standard.
Conspicuously absent from Respondent’s introduction to his
argument is any indication of where the burden of proof lies for
the liability. It lies with Respondent “in any proceeding” where
a penalty liability is at issue.21

19

DD0019, Order by Hon. Mark v. Holmes, Dated 7/12/11, pg. 2 “…the Court’s review of the
penalty is de novo, and Respondent has the burden of proof.”
20
R’s Reply Brief, pg. 14, second paragraph.
21
I.R.C. §6703. Rules applicable to penalties under sections 6700, 6701, and 6702
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Respondent then lists the four arguments he will make:
1. Evidentiary argument in response to my objections in the
Stipulation of Facts.
2. An argument as to why I am liable for the tax.
3. An attempt to demonstrate that there was no abuse of
discretion in sustaining the levy.
4. An argument concerning the statute of limitations.
I will address them in this order.
A. Burden of Proof
Before I reply to each of those, I will note that R does not
address, and thus concedes, the issues I raised in Sections V,
C. & D. of my opening brief. Section V. C. argued that
Respondent did not meet his burden of proof in the
administrative process. Respondent acknowledges his burden and
makes a half-hearted pass at the issue on pg. 18, but he doesn’t
claim he has met it. Instead he observes that the Court
generally doesn’t require him to present anything beyond the
return to meet his burden of proof. But the issue is not whether
he can meet his burden now, but whether he met it in the CDP
hearing where he was obliged to in order to sustain the levy. He
(a) Burden of proof
“In any proceeding involving the issue of whether or not any person is liable for a penalty
under section 6700, 6701, or 6702, the burden of proof with respect to such issue shall be on
the Secretary.”; see also Thornberry v. CIR, 136 T.C. No. 16, pg. 19,(2011);Blaga v. CIR, T.C.
Memo. 2010-170, pg. 13.
16
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did not and does not argue that he did. Respondent’s argument
now that the return meets the criteria for a frivolous penalty
is meaningless. He introduced no testimony to show that the
criteria he offers were even considered by the AO. There is no
mention of the elements of the penalty in the administrative
record. There wasn’t even an acknowledgement on the record that
R had the burden. Respondent stated in the notice of
determination, and R has stipulated to the fact22, that the
reason the penalty was sustained was ‘because [petitioner]
failed to respond’ to requests for proof that the return wasn’t
frivolous. In other words, R’s AO was unaware or ignored their
burden of proof, looking instead to me for proof of a negative.
Under the de novo standard, Respondent could have introduced
testimony or evidence to demonstrate how the AO determined the
elements of the §6702(a) penalty, but he did not. His counsel’s
unsworn assertions and speculation as to how the determination
was reached are meaningless in the context of adducing evidence
that the levy was justified. By failing to present any facts or
argument to demonstrate where and how he met his burden, he has
conceded that he did not meet it. This issue alone is sufficient
to decide this case in my favor.

22

See Statement of Facts in Petitioner’s Opening Brief, #7, Respondent’s Reply Brief #7, “no
objection”
17
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B. No Proper Assessment
Likewise Respondent does not address the argument in Section
V. D. of my brief, where I use Respondent’s published
information to show numerous irregularities in the assessment
procedures. As R has so informatively pointed out to me
concerning my evidentiary objections, issues not argued on brief
are conceded.23
The only documents that R offers to prove a proper assessment
was made are the Form 8278 in Exhibit 18-J pg. 7, and the Form
4340 in Exhibit 15-J pg. 2.24 Respondent is as proud as a puppy
of having complied with §6751(b)(1) and obtained “managerial
approval” of the assessment.25 But it appears as though he is
arguing that the Form 8278 is not just an official approval of
the assessment but is the assessment itself.
The Form 4340 shows a “23C” date of July 6, 2009. But
Respondent’s F4340 is only presumptive evidence of a proper
assessment.26 There is sufficient conflicting evidence in the

23

Rybak v. Commissioner, 91 T.C. 524, 566 (1988); Nicklaus v. Commissioner, 117 T.C. 117,
120 n. 4 (2001). See also: King v. Town of Hanover, 116 F. 3d 965, 970 (1st Circuit 1997):
(Undeveloped or ignored issued are deemed waived); Willhauck v. Halpin, 953 F.2d 689, 700
(1st Cir.1991); United States v. Zannino, 895 F.2d 1, 17 (1st Cir.1990).
24
R’s Reply Brief, Request for Findings of Fact, #20, and #21.
25
R’s Reply Brief, pg. 19.
26
Nicklaus v. Commissioner, 117 T.C. 10 (2001) citing Davis v. Commissioner, 115 T.C. 35, 40
(2000)(citing, inter alia, Huff v. United States, 10 F.3d 1440, 1445 (9th Cir. 1993); Hefti v. IRS,
8 F.3d 1169, 1172 (7th Cir. 1993); Farr v. United States, 990 F.2d 451, 454 (9th Cir. 1993)).
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record in this case to question whether any genuine “23C”
assessment was actually done.27
For example, Ex. 18 at 8 is IRS Form 12616, “Correspondence
Examination History Sheet.” That form contains a handwritten
note dated June 10, 2009 by “Ms. Read 58263” that says “Assessed
Friv Penalty.” According to R’s disclosure office, the IRS
“employee[s] who made the frivolous penalty assessment
pertaining to the year 2005…”28 were Ms. Read, a Grade 7
“Correspondence Examination Technician” and Tina Smith, a Grade
8 “Supervisor Tax Examining Assistant.”29 The regulation at CFR
§301-6203-1 requires that:
“The assessment shall be made by an assessment officer
signing the summary record of assessment.”30

SOL Exhibits 18-J, 16-J, 22-J and others See P’s Opening Brief section V. D.
Exhibit 22-J at 1.
29
Exhibit 22-J, pg. 1.
30
CFR §301.6203-1 Method of assessment.
The district director and the director of the regional service center shall appoint one or more
assessment officers. The district director shall also appoint assessment officers in a Service
Center servicing his district. The assessment shall be made by an assessment officer signing
the summary record of assessment. The summary record, through supporting records, shall
provide identification of the taxpayer, the character of the liability assessed, the taxable period,
if applicable, and the amount of the assessment. The amount of the assessment shall, in the
case of tax shown on a return by the taxpayer, be the amount so shown, and in all other cases
the amount of the assessment shall be the amount shown on the supporting list or record. The
date of the assessment is the date the summary record is signed by an assessment officer. If the
taxpayer requests a copy of the record of assessment, he shall be furnished a copy of the
pertinent parts of the assessment which set forth the name of the taxpayer, the date of
assessment, the character of the liability assessed, the taxable period, if applicable, and the
amounts assessed. (Emphasis added)
27

28
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Neither Ms. Read nor Ms. Smith is an “assessment officer.” As
they are the only two IRS agents involved in making this
assessment,31 it cannot possibly be valid.
By failing to address this and many additional issues in
section V. D. Respondent has conceded that no legitimate
assessment exists.
C. Evidentiary Issues
In the Stipulation of Facts (SOF) I reserved hearsay
objections to facts asserted in Exhibits 1-J, 2-J, 3-J, 5-J, 8J, and 11-J through 15-J. Respondent refers to them by the SOF
paragraph numbers, ¶s 2-4, 6, 9, and 12-14.32 He claims I have
conceded the objections by not arguing them. If I have conceded
them I did so out of ignorance and not because I wished to
abandon the objections. I didn’t know at the time that by not
arguing the evidence objections I was abandoning them. I ask the
indulgence of the Court, as contemplated in Haines v. Kerner,33
on this pro se pleading error. I will not oppose a motion to
respond to them should R feel it is necessary.
Respondent states in paragraph A of section I of his Reply
Brief, regarding the hearsay objections to Exhibits 1, 2, 3, 5,
8 & 11-J:

31

SOF Exhibit 22-J
R’s Reply Brief, pg. 15, Section I.
33
Haines V. Kerner, 404 U.S. 519 (1972)
32
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“The statements contained in these documents are not
hearsay because they are not being offered in evidence
to prove the truth of the matters asserted therein.”34
That’s the entire argument. He cites the proper Federal
Rules of Evidence, Rule 105, and 801(c), but he doesn’t say
anything else about it. He notes that we have agreed that
the documents form part of the administrative record. But
he makes no argument to support his assertion that he
doesn’t rely on them for the truth of their assertions. He
simply declares that these documents are not so offered. In
Goldsmith v. Commissioner this Court stated:
“Rule 801(c) is not, as respondent appears to believe,
a mechanism to circumvent the hearsay rule by the mere
incantation of the phrase ‘not offered into evidence
to prove the truth of the matter asserted.’”35
An argument would tell us exactly what the documents are
offered to establish. It would tell us what parts of the
document he relies on and for what purpose. Simply
declaring that they qualify for an exemption without any
explanation at all of how they qualify doesn’t constitute
an argument and thus concedes the issue.
Nevertheless, Respondent’s own proposed Findings of Fact
rely on a number of these documents for the truth of their
assertions. For example, Respondent’s proposed finding of
34
35

Respondent’s Reply Brief, pg. 15, Section I A.
Goldsmith v. Commissioner, 86 T.C. 1134, 1138, (1986)
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fact #32 cites Exhibit 1-J and 2-J for the truth of the
fact that the settlement officer “properly verified that
applicable laws and procedures had been followed.” In #31
he cites Ex. 1-J for the truth of the assertion that the
settlement officer verified a balance due. In #30 he cites
Ex. 1-J and 15-J for the truth of the assertion that the
officer verified proper mailing of the notices. In #29 he
cites Ex. 1-J and 15-J again for the truth of the assertion
that the settlement officer verified the assessment had
been made.
For these critical facts, each of which Respondent must
establish to prevail, he relies on unsworn ex-parte
documents. The testimony in these documents is unsworn and
not subject to cross-examination. It is therefore
inadmissible hearsay under FRE Rules 801(c) and 603.36 These
documents are also “Ex Parte” documents as contemplated in
Tax Court Rule 143(c) and thus do not constitute evidence.
Respondent had ample warning of my objections and could
easily have produced agents to testify, but he chose not
to.
36

Snyder v. Commissioner 93 T.C. 529, 532 (1989); Anderson v. United States, 417 US 211
(1974); Jenkins v. McKeithen, Governor of Louisiana, et al., 395 U.S. 411, 428, 429,(1969)
citing Willner v. Committee on Character and Fitness, 373 U. S. 96, 103-104 (1963) “We have
frequently emphasized that the right to confront and cross-examine witnesses is a fundamental
aspect of procedural due process.”; See also Greene v. McElroy, 360 U.S. 474, at 496-499,
(1959) and cases cited.
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I hereby abandon my objections that the transcripts are
unintelligible. I subsequently discovered that R publishes
instructions for decoding the information in his files and
have been able to decode much of the contents of the file.
I abandon relevance objections to Exhibits 16-J and 17J, and hearsay objections to Exhibits 13, 14, and 15-J.
D. Whether Petitioner Is Subject to the Penalty
In Section II of his Reply37 Respondent attempts to do what
his Appeals Office had the burden to do in the CDP hearing. But
the issue before the Court is not whether the return is
frivolous, but whether R sufficiently proved the liability at
the CDP hearing to sustain a levy. Respondent shows that he is
familiar with the elements that he had to prove to sustain a
§6702 penalty, but doesn’t show where in the record those
elements were considered and decided. We can therefore,
disregard R’s efforts at establishing the elements of the
frivolous penalty now.
And more to the point that I argued on brief, R has failed to
prove the foundational element of the penalty: that I am a
“person” as that term is defined, subject to the penalty.
R admitted in the pleadings that he does not contend that I
am a “person” as that term is defined for the purposes of the

37

Respondent’s Reply Brief, pg. 17-20.
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subchapter in which we find § 6702.38 His objection to this fact
is that he only admits that he “doesn’t contend” that I am among
those defined at §6671(b).39 His failure to contend that I am
such a person and my own declaration that I am not suffices to
establish the fact. He admits he has the burden of proof.40 He
cannot prove something he does not contend.
R cites to only a single, non-binding Tax Court opinion to
support his statement that my argument is “meritless.” He relies
exclusively on this Court’s supplementary opinion in Wnuck v.
Commissioner41 to bolster the otherwise unsupported and wholly
incorrect notion that I am interpreting the verb “includes” in
§6671(b) to mean “includes only.” I have never made such a
statement and do not make it now. I have consistently maintained
that the verb “includes” is expansive; but it is not infinitely
expansive as R would like it to be.
I wish to emphasize that this is not MY interpretation of the
use of the word “includes” in a statutory definition. Rather, I
am relying on the binding interpretations of the Supreme Court42

DD 0025, R Answer to 2nd Amended Petition, ¶. 20
Section 6671(b) provides as follows: Person defined.--The term "person", as used in this
subchapter, includes an officer or employee of a corporation, or a member or employee of a
partnership, who as such officer, employee, or member is under a duty to perform the act in
respect of which the violation occurs.
40
R’s Reply Brief, pg. 18, “While Respondent has the burden of proof for this penalty…”
41
Wnuck v. Commissioner, 136 T.C. No. 24, slip op. at 13 (2011)
42
Slodov v. U.S., 436 U.S. 238, 249, 98 S.Ct. 1778, (1978); Helvering v. Morgan's Inc. 239 U.S.
121, 79 L.Ed. 232, 55 S.Ct. 60, 125 n.1 (1934).
38

39
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and the Appeals Courts of every judicial circuit in this
country.43 Those Courts have consistently followed the long
settled rule of statutory construction that statutory
definitions replace, rather than augment, common English
meanings of the defined word.44 The Courts have also consistently
followed the Supreme Court’s opinion wherein the Court stated
that when used in a statutory definition,
“…the verb ‘includes’ imports a general class, some of
whose particular instances are those specified in the
definition.”45

Murphy v. United States, 45 F.3d 520 (1st Cir. 1995); United States v. McCombs, 30 F.3d 310
(2nd Cir. 1994); Quattrone Accountants, Inc. v. I.R.S., 895 F.2d 921 (3rd Cir. 1990); Plett v.
United States, 185 F.3d 216, 84 A.F.T.R.2d 99 (4th Cir. 1999); Commonwealth National Bank
of Dallas v. United States, 665 F.2d 743 (5th Cir. 1982); McDermitt v. United States, 954 F.2d
1245, (6th Cir. 1992); Robert W. Monday v. United States, 421 F.2d 1210, (7th Cir. 1970);
Kizzier v. United States, 598 F.2d 1128, (8th Cir. 1979); Pacific National Insurance Co. v.
United States, 422 F.2d 26 (9th Cir. 1970); Smith v. United States, 555 F.3d 1158, (10th Cir.
2009); Roth v. United States, 779 F.2d 1567, (11th Cir. 1986); Godfrey v. United States, 748
F.2d 1568, (Fed. Cir. 1984).
44
Stenberg v. Carhart, 530 U.S. 914, 942, 120 S.Ct. 2597, 2615 (2000) (“When a statute includes
an explicit definition, we must follow that definition, even if it varies from that term's ordinary
meaning.”; Meese v. Keene, 481 U. S. 465, 484-485 (1987) ("It is axiomatic that the statutory
definition of the term excludes unstated meanings of that term"); Colautti v. Franklin, 439 U.
S. at 392-393, n. 10 ("As a rule, `a definition which declares what a term "means" ... excludes
any meaning that is not stated' "); Western Union Telegraph Co. v. Lenroot, 323 U. S. 490, 502
(1945) ("Of course, statutory definitions of terms used therein prevail over colloquial
meanings.”); Fox v. Standard Oil Co. of N. J., 294 U. S. 87, 95-96, 55 S.Ct. 333, 336 (1935)
(“[A] definition by the average man or even by the ordinary dictionary with its studied
enumeration of subtle shades of meaning is not a substitute for the definition set before us by
the lawmakers with instructions to apply it to the exclusion of all others.”)
45
Helvering v. Morgan's Inc. 239 U.S. 121, 79 L.Ed. 232, 55 S.Ct. 60, 125 n.1 (1934).
43
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In other words, ‘includes’ in a statutory definition creates
a definition that is illustrative46 of the types of things in the
class, but does not necessarily name them all. The word
“includes” in a legal definition is not a license to include
ordinary meanings of the defined word in the definition as the
Wnuck Court and R would have us believe.
The Wnuck decision reveals why the Tax Court generally
dismisses troublesome statutory language with the 5th Circuit’s
Crain v. Commissioner47 exemption to Civil Procedure Rule
52(a)(1).48 Where the courts, as the Wnuck Court did, actually
attempt to address ambiguous definitions like the one before us
here, they must resort to misstatement of the law,49 athletic
leaps to false conclusions,50 logical fallacy,51 and judiciously
46

Citing Helvering v. Morgan’s, 2005 Commentary of Prof. G. Robert Blakey, Notre Dame Law
School, for the National Institute of Trial Advocacy, concerning the definitions in Title 18
RICO statutes, “RICO’s definitions, 18 USCS § 1961, are the building blocks of the statute.
They are not all drafted identically: some say ‘means’; others say ‘includes’; and one says
‘requires’. The difference reflects difference in meaning. ‘Means’ is a word of limitation
(‘only’); ‘includes’ is a word of illustration, (‘at least’); ‘requires’ is a word of limitation.
Definitions that say ‘means’ are denotative, that is, exhaustive; definitions that say ‘includes’
are ostensive, that is, illustrative.” (Emphasis added)
47
Crain v. Commissioner, 737 F.2d 1417 at 1417 (5th Cir. 1984)
48
Federal Rules of Civil Procedure
Rule 52. Findings and Conclusions by the Court; Judgment on Partial Findings
(a) Findings and Conclusions.
(1) In General. In an action tried on the facts without a jury or with an advisory jury, the court
must find the facts specially and state its conclusions of law separately. The findings and
conclusions may be stated on the record after the close of the evidence or may appear in an
opinion or a memorandum of decision filed by the court. (Emphasis added)
49
Wnuck v. Commissioner, 136 T.C. No. 24, slip op. at 13, subhead a. (2011).
50
Wnuck v. Commissioner, supra, at 15, where the Court “includes” the unstated 50 states in the
definition at §7701(a)(10) “(and the others of which are obviously the 50 States)” even though
26
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reserved, though none the less gleeful, name calling52 to justify
self-serving misinterpretations of long-settled rules of legal
construction. Misinterpreting the plain language of the learned
and honorable men who sat on the Supreme Court for the Helvering
v. Morgan’s53 and Slodov54 decisions is heavy legal lifting
indeed.
For example, the Supreme Court’s ruling in Helvering v.
Morgan’s finds support at §7701(c) which says that the words
‘includes’ and ‘including’ are “not [to] be deemed to exclude
other things otherwise within the meaning of the term defined.”
The Wnuck Court cites this code section and slyly misstates the
section’s language by only quoting the first part of the
sentence:
“Section 7701(c) provides that ‘includes’ ‘shall not
be deemed to exclude other things’.”55

no union state is mentioned in that definition. And tellingly, the court reaches its conclusion
despite the fact that the Territories of Alaska and Hawaii were removed from the definition of
‘state’ in §7701(a)(10) of the I.R.C. when they became union states. See the Alaska Omnibus
Act of 1959, PUBLIC LAW 86-70; 73 STAT. 141, § 22(h), and the Hawaii Omnibus Act of
1960, PUBLIC LAW 86-624; 74 STAT 411, §18(j). Many other definitions of “United States”
and “State” in the IRC were changed by these two acts when Alaska and Hawaii were no
longer “Territories.”
51
Wnuck, supra, specifically at pg. 4, and throughout the opinion the Court relies on the logical
fallacy known as Appeal to Authority, wherein the Court attacks Mr. Wnuck’s lack of formal
legal training and summons its own authority to advance an argument not supportable by the
facts.
52
Wnuck, supra, pg. 6, n. 2.
53
Helvering v. Morgan's Inc. 239 U.S. 121, 79 L.Ed. 232, 55 S.Ct. 60, (1934)
54
Slodov v. U.S., 436 U.S. 238, 249, 98 S.Ct. 1778, (1978)
55
Wnuck v. Commissioner, supra at 13, subhead a. (2011).
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By omitting qualifying phrase ‘otherwise within the meaning
of the term defined’ the Court can falsely conclude that the
definition doesn’t exclude anything, and that every possible
English meaning of the defined word also falls within the
statutory definition. This interpretation is lawyerly sophistry.
The Wnuck Court quotes the Helvering v. Morgan’s footnote
that appears above and absurdly places emphasis on the word some
in order to leap to the perfect non-sequitur that because only
some of the instances of the defined class are included in the
definition we may ignore the clearly stated limits of the class
and include any possible meaning of the original English word.56
The Court completely ignores the characteristics of the class as
they are stated in the language of the definition that creates
it. The Wnuck Court works the language like a hustler working
three cups and a pea. Or perhaps like a tenacious advocate who
knows how very much is at stake for his client.
There is more revealing support for the Supreme Court’s
interpretation of how “includes” effects a definition in the
regulations at 27 CFR, § 72.11. This regulation comports
perfectly with the controlling case law:
“Meaning of Terms: The terms "includes and including" do
not exclude things not enumerated which are in the same
general class.” 27 CFR 72.11 (Emphasis added)

56

Wnuck, supra, at 15.
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That is to say, the terms ‘includes and including’ do exclude
things not enumerated that are not in the same general class.
Respondent would have us believe that the statutory
definition in §6671(b) includes every possible meaning of the
English word ‘person.’ If that were so the definition would be
unnecessary. Every human being with a pulse is a “person” as the
English word is defined. Such an interpretation renders §6671(b)
“mere surplusage.” It is a settled principle of statutory
construction that statutes are to be construed “so as to avoid
rendering superfluous” any statutory language.57 If §6671(b)
excludes no one, it is entirely superfluous.
A closely related principle of statutory construction applies
to statutory amendments. In 2006 Congress changed the word
“individual”58 in §6702 to the term “person.”59 We may presume
that Congress intended60 to make that specific change:
“When Congress acts to amend a statute, we presume it
intends its amendment to have real and substantial
57

Astoria Federal Savings & Loan Ass’n v. Solimino, 501 U.S. 104, 112 (1991); Sprietsma v.
Mercury Marine, 537 U.S. 51, 63 (2003 )(interpreting word “law” broadly could render word
“regulation” superfluous in preemption clause applicable to a state “law or regulation”). See
also Bailey v. United States, 516 U.S. 137, 146 (1995) (“we assume that Congress used two
terms because it intended each term to have a particular, non-superfluous meaning”) (rejecting
interpretation that would have made “uses” and “carries” redundant in statute penalizing using
or carrying a firearm in commission of offense).
58
Pub. L. 97–248, title III, § 326(a), Sept. 3, 1982
59
Pub. L. 109–432, div. A, title IV, § 407(a), Dec. 20, 2006, 120 Stat. 2960.
60
"The primary indication of [Congress'] intent is the language of the statute." United States v.
Aguilar, 21 F.3d 1475, 1480 (9th Cir. 1994), aff'd in part, rev'd in part on other grounds,115
S.Ct. 2357 (1995).
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effect.”61
We may also presume that Congress is aware62 of the definition it
provided in §6671(b) for a class of “persons” subject to
Subchapter B63 penalties.64
Prior to 2006, this issue did not exist. “Individuals” were
subject to the §6702 penalty. But as the law reads now,65 only
§6671(b) “persons” are so subject. Only by ignoring or
hopelessly twisting these settled principles of statutory
construction can Respondent and the Wnuck Court expand without
limit definitions that use the verb ‘includes’.
An overwhelming number of controlling cases, from Supreme
Court66 and Appeals Courts in every circuit,67 agree that the

61

Stone v. INS, 514 U.S. 386, 397 (1995).
Russello v. United States, 464 U.S. 16 23, 78 L Ed 2d 17, 104 S. Ct. 296 (1983) (Quoting
United States v. Wong Kim Bo, 472 F.2d 720, 722 (CA5 1972). “[W]here Congress includes
particular language in one section of a statute but omits it in another section of the same Act, it
is generally presumed that Congress acts intentionally and purposely in the disparate
inclusion or exclusion.” (Emphasis added)
63
Any reference in this brief to “Subchapter B” means: Title 26, Subtitle F, Chapter 68,
Subchapter B, the subchapter to which § 6671 by its own clear language applies and in which §
6702 is located.
64
Connecticut Nat'l Bank v. Germain, 112 S. Ct. 1146, 1149 (1992) “As the Supreme Court has
explained: ‘[I]n interpreting a statute a court should always turn to one cardinal canon before
all others…[C]ourts must presume that a legislature says in a statute what it means and means
in a statute what it says there.’ ”
65
Zimmerman v. STATE, DEPT. OF JUSTICE, 170 F. 3d 1169 (9th Cir. 1999), citing Chevron,
467 U.S. at 843 n. 9, 104 S.Ct. 2778: “Using our ‘traditional tools of statutory construction,’,
‘[w]hen interpreting a statute, [we] look first to the words that Congress used.’ ” (internal
quotes unpaired: ‘’).
66
Slodov, supra, Helvering, supra.
67
See Fn. 24, supra.
62

30

TaxCourtHelp.net
statutory definition in §6671(b) limits the application of
Subchapter B penalties to the specific class of persons
described in that section. This Court and Respondent are bound
as though by law to follow Supreme Court precedent and that of
the Appeals Court in the 9th Circuit in this case.68
Those courts have found that to be a member of the class
created by §6671(b) one must have a relationship with a
corporation, partnership, or other entity, AND a “duty” with
respect to the violation that occurred.69 I have neither; R has
not alleged, much less proven, that I do.
E. Assessment Was Barred by the Statute of Limitations
The facts relating to the statute of limitations issue are
stated in ¶5a.–e. of Section III of my brief. Respondent’s
objections to 5d. and 5e., as I discussed above, are not
objections to the facts, but arguments of law.70 The facts are
therefore, fully stipulated: Valid original return 4/15/06;
IRM § 4.10.7.2.9.8 (01-01-2006)," ¶ 2. “The Internal Revenue Service must follow Supreme
Court decisions. For examiners, Supreme Court decisions have the same weight as the Code.”
69
Pacific National Insurance Company v. United States, 422 F.2d at 30-31, citing Wilson v.
United States, 250 F.2d 312, 316 (9th Cir. 1958), and referencing White v. United States, 372
F.2d 513, 517, 178 Ct. Cl. 765 (1967). “But the definition of "persons" [in IRC § 6671] does
not require that they be formally vested with the office or employed in the position normally
charged with this function; the definition simply "includes" such persons. Indeed, the language
itself does not require that they be officers or employees of the corporation at all, so long as
they are in fact responsible for controlling corporate disbursements.... [I]t reaches those
who have "the final word as to what bills should or should not be paid, and
when.”(Emphasis added)
70
R’s Reply Brief, pg. 4, Objections to 5.d. and 5.e.
68
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amended return filed 10/25/08; Assessment Statute Expiration
Date (ASED) 4/15/09; penalty assessment date 7/6/09; no
circumstances that would extend the ASED are alleged.
I covered the applicable law and the supporting case law in
my opening brief at Section V. A. I will not repeat that
argument here. Respondent made no counter argument and thus
concedes that an amended return doesn’t affect the statute of
limitations clock that begins when an original return is filed.
Instead R alleges first, that I didn’t raise the statute of
limitations issue in a timely manner, and second, that even if I
had, §6501 simply doesn’t apply to penalties under §6702.
If I understand the first argument properly, Respondent
maintains that the IRS can ignore §6501 as it pleases, as long
as a tax payer doesn’t raise the issue in a CDP hearing or plead
it before the Tax Court. Having tricked a legally naive taxpayer
into missing a deadline, the government is then entitled to, and
may lawfully levy the taxpayer’s property, to pay the unlawful
assessment.
Respondent is proposing tax administration by deception. The
message is, “Sorry, you should have noticed earlier that we are
breaking the law. It’s too late now. Gotcha!”

Respondent’s

argument is as ridiculous as that statement.
Such an interpretation creates a powerful incentive for R to
assess taxes willy-nilly outside the time limits on the theory
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that a certain predictable percentage of the bogus assessments
will slip by unnoticed and be collectible. I have found no
authority to confirm that R may collect taxes assessed after the
ASED if the tax payer doesn’t notice; and R didn’t cite any.
I rely on guidance published by the IRS that states that R
cannot assess a tax after the ASED has expired even if the
taxpayer agrees to the assessment.71 Under IRC §6501(a) and CFR
§301.6501(a)-1(a), the IRS is required to assess tax within 3
years after the tax return was filed with the IRS. This is a
statutory prohibition against R’s assessing taxes after a
certain date. Neither he nor I can waive statutory restrictions
regardless of when I raise the issue.
Nevertheless, I did raise the issue in my 2nd Amended Petition
when I stated that “His [Respondent’s] assessments are
procedurally defective.”72 It is reasonably well settled that
limitations statutes are procedural, and that is my position
here.73 Judging by the amount of space devoted to the question in
R’s Internal Revenue Manual (IRM), checking the SOL before
making an assessment is a fundamental procedural issue. An
entire sub-part of the IRM is devoted to instructing IRS
employees about procedures for avoiding statute of limitation
71

IRS Revenue Ruling 72-42, 1972-1 C.B. 398.
DD0016, P’s 2nd Amended Petition, pg. 1, Statement of Errors #5.
73
State v. Johnson, 514 N.W.2d 551 (Minn. 1994); Statutes of limitations are procedural. Baker
Hughes, Inc. v. Keco R. & D., Inc., 12 S.W.3d 1 (Tex. 1999). See also 51 Am. Jur. 2d
Limitation of Actions '' 22.
72
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problems.74 Additionally it is a procedural issue related
directly to the validity of the assessment. In Hoyle v.
Commissioner this Court stated:
“Because the Commissioner’s Appeals officer is
required to base the determination, in part, on the
verification obtained under section 6330(c)(1), the
Commissioner’s organization is required by the statute
to verify that all legal requirements have been
followed.”75 (Emphasis added)
The Tax Court then concluded that the language of §6330(c)(1)
causes the validity of the assessment to be “raised” at all CDP
hearings even when the taxpayer fails to do so specifically. The
Tax Court ruled that the assessment's validity is raised
automatically by the statute. Because the statute of limitations
issue is a foundational legal requirement for a valid
assessment, and because I raised it in my petition, it doesn’t
matter whether I brought it up at the CDP hearing.
Respondent further argues that the §6501 statute of
limitations simply doesn’t apply to penalties under §6702.
Respondent, however, admits that it does in the Internal Revenue
Manual:
“Penalties

I inadvertently left out the ref in this footnote. It is to IRM 25.6.1 Statute of
Limitations Processes and Procedures
75
Hoyle v. Commissioner, 131 T.C. No. 13, at 9.
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1. As a general rule, the statute of limitations to
assess IRC Section 6702 penalty begins with a valid
return filing;”76
The record contains abundant evidence that the ASED applies to
this penalty. It also contains evidence that R was well aware
that the ASED had passed when he moved ahead with this alleged
assessment and levy.
Consider in particular the Form 8278 that appears in Exhibit
18-J at 7, “Assessment and Abatement of Miscellaneous Civil
Penalties,” signed by Agents Smith and Read, and pointed to with
such pride by R to show managerial approval of the penalty.
First, notice on the top line data field number 6. “Statute Date
(mandatory)(mmddyyyy)” contains the value 04152009, indicating
that April 15, 2009 is the ASED date for penalties, shown by
section number, that appear in two preprinted sections on the
form.
In the second section, marked “Other (IRM 20.1.10),” the
fifth item indicates §6702(a). That space shows the penalty at
issue was based on “1040 DATED 10/25/2008.” The form was signed
on June 3, 2009 by Ms. Smith. I mention this for two reasons,
first because although it doesn’t prove §6702(a) penalties are
subject to ASED, it is consistent with R’s admission in the IRM
supra that the statute does apply. And second, it demonstrates

76

IRM 4.10.12.4.9, (11-27-2009) sec. 4. Penalties (http://www.irs.gov/irm/part4/irm_04-010-012r.html)
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that R’s agents acted knowingly, illegally assessing, and then
attempting to forcibly collect, a time barred penalty. IRS
employees are presumed to know and required to follow the
procedures in the IRM, particularly in cases like this where
large financial penalties are involved and management approval
is required.77 We may also presume that those procedures are
consistent with the Code and its Regulations.
The penalty assessment is conclusively connected to my
original return by another document in Exhibit 18-J. I offer
this as consistent with the long settled argument I made on
brief that an amended return doesn’t toll or extend the
statutory clock that starts running when a valid original return
is filed.78 It also confirms that this is a “return based”
penalty.
R connects the offending 1040X to my valid original return
using the Form 9856, ATTACHMENT ALERT in Ex. 18-J at 1. This
form has a specific purpose, and R considers it so important
that he prints the purpose in large type in all caps in the top
section:
77

IRM 1.11.6.2 (05-07-2010) Using the IRM
The IRM is the primary, official source of instructions to employees relating to the
organization, administration and operation of the IRS. The IRM contains the directions
employees need to carry out their responsibilities in administering the laws or other agency
obligations. It ensures that employees have access to current procedures.
The IRM is used to fulfill the IRS' legal requirements as a Federal agency to document,
publish, and maintain records of policies, authorities, procedures, and organizational
operations.
78
Zellerbach Paper Co. v. Helvering, 292 U.S. 172, 180 (1934)
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“THIS FORM IS USED FOR THE SPECIFIC PURPOSE OF ASSOCIATING OR
ATTACHING RETURN INFORMATION TO A RETURN IN THE FILES AREA”
The information to be attached is listed on the next line:
Name Control: CRIT

Form: 1040X

Period: 200512.

In this file, that information describes my amended return.
The return to which the information will be attached is
indicated by a Document Locator Number (DLN), a unique number
associated, in this case, with my original 1040 tax return. The
DLN that appears on the form identifies the return to which the
new information will be attached. That number is 89222-14133940-6.
This is the DLN of my original return filed on April 15,
2006. We know this because the DLN appears on pg. 1 of Exhibit
16-J, certified Form 4340 for income tax for 2005. The first
action item on the page, referencing my original return, dated
04-15-2006, is: “RETURN FILED & TAX ASSESSED.” Directly under
those words in the same entry is the unique DLN: 89222-14133940-6. This is the return that the amended return has been
associated with in R’s files. Why? Because, as the Zellerbach
Court ruled over 80 years ago, and subsequent rulings have
confirmed,79 the amended return is part and parcel of the 2005

79

Zellerbach Paper Co. v. Helvering, 292 U.S. 172, 180 (1934); Houston v. Commissioner, 38
TC 486, 489,(1962) citing Ira Goldring v. Commissioner, 20 TC 79 (1953); Beard v.
Commissioner, 82 TC 766, at 784 (1984); Badaracco v. Commissioner, 464 US 386, 104 S. Ct.
756, 78 L. Ed. 2d 549.
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filing. And it is subject to the same statutory limitations as
the original 2005 return.
Each of the examples I’ve given here, by the way, of R’s
failure to notice or follow procedural requirements concerning
the alleged assessment are “irregularities in the assessment
procedure” as contemplated in R’s Reply Brief at the end of pgs.
21 to 22. He points out that the AO may rely on the F4340 alone
to verify the assessment unless I can identify irregularities in
the assessment procedure. Between this reply brief and my
original, using R’s records and published decoding information
to read them, I’ve demonstrated an embarrassment of procedural
irregularities.
But to conclude the SOL argument, starting on pg. 28 of his
Reply Brief, R attempts to frame the statute of limitations
issue in terms of whether the penalty is related to the filing
of a return or not. But Respondent’s “Attachment Alert”
specifically attaches the amended 1040X to the original 1040
return. While the Form 8278 also states that the penalty is for
“1040 DATED 10/25/2008.” These are undeniable admissions by R
that the penalty at issue is a return based penalty subject to
§6501 limits.
The cases Respondent cited to support his allegation that the
SOL doesn’t apply to §6702 did not involve §6702 penalties. They
concerned the penalties in §6700 and §6701, which are indeed
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penalties not related to tax returns, and irrelevant to this
case. He tries to convince us that the penalty at issue is not
associated with the filing of a return, but his own actions
admit otherwise.
Finally at pg. 30 of his Reply, R resorts to the logical
fallacy known as the Camel’s Nose or Slippery Slope fallacy. He
argues that in order to be consistent, though the language of
the law doesn’t support it, we must enforce §6702 penalties as
though they were §6700 or §6701 penalties. Otherwise the Service
would be overwhelmed with frivolous documents from contumacious
tax defiers. He points out that I filed a number of amended
returns. What he doesn’t say is that I submitted them at R’s
request.
Using the Camel’s Nose Fallacy, R is arguing not for
enforcement of the law as it is written, but as he believes it
should be written. Naturally he offers no authority to support
this notion. The Court is authorized to rule on the law as it
is, not as R wishes it were.
Section 6501 is a statutory prohibition that applies to R’s
authority to assess taxes. It’s not a suggestion that can be
disregarded if R can sneak it past an uninformed citizen or a
prohibition that doesn’t apply to §6702. Respondent has openly
and knowingly violated that prohibition. This Court cannot
lawfully sustain his actions.
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F. Ambiguity in Statutory Language
At the heart of the matter before this Court now, and indeed,
at the heart of most cases this Court has seen in the last ten
years concerning “frivolous arguments” is the statutory
construction of key definitions in the I.R.C. In particular I
refer to those many definitions that use the verb “includes”
rather than “means” in creating defined terms. Such definitions
live like poisonous mushrooms in the great boggy netherworld of
the I.R.C.
I’ve entered this administrative and legal Wonderland through
the legal definition of the term “employee” at §3401(c). It’s
certainly not the only open rabbit hole.
That definition uses the verb “includes.” Mr. Wnuck got here
by relying on Supreme Court precedent in interpreting the terms
“United States” and “State” where they are defined using the
verb “includes” at §§7702(a)(9) & (10). The terms “partnership,”
“corporation,” “stock,” “shareholder,” “United States,” “State,”
“employee,” “levy,” and “trade or business,” in §7701(a) of the
I.R.C. are all defined using the verb includes.80
The Supreme Court in Helvering v. Morgan’s admitted that
using “includes” in a statutory definition, “is not free of

80

Respectively: §7701(a) (3), (7), (8), (9), (10), (20), (21), & (26)
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ambiguity.”81 And as if to emphasize the ambiguity, Respondent in
the Helvering case was arguing the opposite of what he maintains
now. In Helvering v. Morgan’s R argued that “includes” was the
same as “means.”82
It is not controversial to say that the highest Courts in
this country have found that the language of tax and penalty
statutes is to be strictly construed, and any doubt resolved
against the government and in favor of the citizen.83 The Supreme
Court has noted:
“…the well-settled rule that the citizen is exempt
from taxation unless the same is imposed by clear and
unequivocal language, and that where the construction
of a tax law is doubtful, the doubt is to be resolved
in favor of those upon whom the tax is sought to be
laid,…”84
Again in 1938 the Supreme Court stated:
“In view of other settled rules of statutory construction,
which teach that a law is presumed, in the absence of clear
expression to the contrary, to operate prospectively; that,
if doubt exists as to the construction of a taxing statute,
81

Helvering v. Morgan’s, Inc. supra, at 124, “The provision that the term "taxable year"
"includes" the period of less than twelve months for which a separate return is made, when
read only with its immediate context, is not free from ambiguity.” (Emphasis added)
82
Helvering, supra, 125: “It may be admitted that the term "includes" may sometimes be taken as
synonymous with "means," and that the subsection may be taken to require, as the
Government contends, that a fractional part of a normal taxable year of twelve months for
which a return is made shall be treated, for all purposes, as a separate taxable year.” (Emphasis
added)
83
Federal Communications Comm'n v. American Broadcasting Co.,347 U. S. 284, 296; Billings
v. U.S., 232 U.S. 261, 34 S. Ct. 421 (1914); United States v. Merriam, 263 U.S. 179, 44 S.Ct.
69 (1923); and many others.
84
Spreckles Sugar Refining Co, Inc. v. McClain, 192 U.S. 397, 416 (1904)
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the doubt should be resolved in favor of the taxpayer,…”
(Emphasis added)85
And more specifically and emphatically concerning penalty
statutes, the Supremes stated:
“[A] statute which either forbids or requires the
doing of an act in terms so vague that men of common
intelligence must necessarily guess at its meaning and
differ as to its application violates the first
essential of due process of law.”86
The same Court goes on to say:
“The dividing line between what is lawful and unlawful
cannot be left to conjecture. The citizen cannot be
held to answer charges based upon penal statutes whose
mandates are so uncertain that they will reasonably
admit of different constructions.”87

And:
“Penal statutes … should not admit of such a double
meaning that the citizen may act upon the one
conception of its requirements and the courts upon
another.”88 (Emphasis added)

The issues in this case all stem from differences of opinion
involving statutory construction. To avoid making findings
consistent with long-settled legal principles concerning
ambiguity, the Courts, such as Wnuck, supra, must resort to name

85

Hassett v. Welch, 303 U.S. 303, 314 (1938)
Connally v. General Const. Co., 269 U.S. 385, 391 (1926).
87
Ibid. at 393.
88
Ibid. later on 393.
86
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calling, patronizing insults, and accusations that dishonest
petitioners are deliberately misconstruing common English.
But common English has little to do with the ambiguity and the
vagaries of the I.R.C. The ambiguity in the I.R.C. is anchored
in legislative redefinitions of common English words. Whether
this ambiguity is deliberate or not, there is no question that
definitions using the word “includes” are as ambiguous as size
15 high heels. On that basis alone, this Court is obliged by
binding precedent to find I am not liable for the penalty R is
trying to collect by force.
VI. CONCLUSION
Respondent is trying to justify his agency’s lawless actions
by desperately arguing against admissions in IRS printed
procedures,89 against the assessment limitation statutes,90
against case law that has survived over 80 years of challenges,91
and against ample evidence of irregularities in the
administrative record that R produced for this trial.92

89

The Internal Revenue Manual: http://www.irs.gov/irm/ ; IRS Publication 6209,
http://www.irs.gov/pub/irs-utl/document6209_redacted.pdf.
90
IRC § 6501 and Regulations at CFR § 301.6501
91
Zellerbach Paper Co. v. Helvering, 292 U.S. 172, 180 (1934), citing: Florsheim Bros. Dry
Goods Co., Ltd. v. United States, 280 U. S. 453, 280 U. S. 462.; see also: United States v.
Memphis Cotton Oil Co., 288 U. S. 62, 288 U. S. 67; New York Central & H.R. Co. v. Kinney,
260 U. S. 340, 260 U. S. 346;
92
SOF, Exhibit 21-J, FOIA for Assessment Documents, pgs. 5 – 7; SOF, Exhibit 18-J, Audit file,
pg. 4, Form 8278 dated 6/3/09
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Respondent has shamelessly pursued collection of a time
barred penalty, applied to a person who is not subject to it. He
has conceded that he failed to meet his burden and that the
assessment is invalid by not arguing the points in his brief.
He failed in the administrative process to prove any of the
elements required under §6702 to justify a levy of my property.
I look to this Honorable Court to hold Respondent to his
duty under the law by deciding this case in my favor and taking
whatever other steps the Court deems appropriate to dispense
justice.
And finally, concerning penalties under §6673, I raised no
frivolous issues in my petition and briefs. My dispute is
focused on the rules of statutory construction for which I
relied on numerous controlling authorities. R on the other hand,
has knowingly made an unlawful assessment, indulged in abundant
procedural irregularities, argued that he should be able to
collect a bogus assessment because I didn’t notice it was
illegal soon enough, and ignored the plain language of the IRM
and the law to violate the statute of limitations. If anyone is
to be subject to sanctions, it would more justly be Respondent,
who has acted unlawfully and in demonstrably bad faith from the
day he began pursuing this penalty.
For reasons stated this Court should find I am not liable
for the penalty, determine that the levy was not properly
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sustained, and render an order that will comply with the law and
render justice in this matter.
Respectfully submitted this xxxx day of xxxxxxxx, 20xx.
/s/petitioner’s name /s/
Petitioner, without representation
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