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MEMORANDUM OPINION

HOLMES, Judge: The Commissioner says Marla Crites owes a $5,000
penalty for filing a frivolous amended return. She had filed a perfectly normal
2005 tax return nearly three years before, but argues now that she is not a “person”

and that, even if she were, the Commissioner blew through the statute of
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[*2] limitations by not imposing the penalty within three years of the filing of her
original return.
Background
I. The Returns

On April 15, 2006, Crites filed a return for her 2005 tax year. It showed

about $45,000 in adjusted gross income and a tax liability of less than $4,000.
More than two years laterf, in October 2008, Crites sent a Form 1040X, Amended
U.S. Individual Tax Return, to the Commissioner. The Commissioner did not
process this 1040X as a return. His reason is not hard to see: In her 1040X, Crites
asked for a refund of all the 2005 tax that she had paid on the ground that her
income was radically lower than she had originally reported because, she wrote:

I was in the service of a nQnQFederal employer, not engaged in a

“trade or business” and not an “officer of a corporation.”

According to the IRC sections 3401 and 3121 then, my

“income” consists only of unemployment compensation and a

tax refund|from the previous year.

This is only a variation of the frivolous wages-aren’t-income argument that

tax protesters have made for years. Crites’s problem is that she was a wage earner,
and the school systems that employed her had withheld a portion of her wages and

paid them over to the IRS. The employers didn’t support her theory, and so Crites

attached two different Forms 4852, Substitute for Form W-2, to her Form 1040X.



Lysander
Highlight
No reference to the record as to where it was established that Crites was a "wage earner." 
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[*3] On these forms Crites listed the employers’ names and the amounts they had
withheld. She claimed that her employers would “not issue forms correctly listing
‘wages’ as defined [by the] IRC.”!

@ The Commissioner determined that Crites’s Form 1040X failed to divulge
| information on which the substantial correctness of the self-assessment could be
judged, and served only to “delay or impede the administration of Federal tax
laws.” This made Crites’s Form 1040X frivolous under section 6702(a),” and he .
imposed a $5,000 penalty against her.
II. Thelevy

Crites didn’t pay, and the Commissioner moved to collect by sending her a

final notice that he would seize her property. Crites asked for a collectibn due
process (CDP) hearing, and éttached to her request was a reiteration of her view
that wages are not taxable. She also threw in arguments that she isn’t a “person”
subject to levy under section 6331, that her employer-provided Forms W-2 weren’t

valid, that without Forms W-2 the Commissioner had insufficient information to

! Crites had attached ordinary W-2s to her normal original 2005 return.
They of course showed that she did earn income.

2 All section references are to the Internal Revenue Code in effect at all
relevant times, unless otherwise indicated. All Rule references are to the Tax
Court Rules of Practice and Procedure.



Lysander
Highlight
This is a complete misstatement of the argument. She did not say "wages are not taxable" she said that what she received were not "wages" as that term is defined. The Court does not address the question but presumes that the defined term 'wages' has the same meaning as the English word 'wages.' 

Lysander
Highlight

Lysander
Sticky Note
No reference to the record for this determination. No reference to any testimony.
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Highlight
What he doesn't say here is that she filed them at IRS request. Every time she sent a new one they penalized her again. 

Lysander
Sticky Note
but the Commissioner did not specify any frivolous argument that was to be corrected. 
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[*5] The Commissioner sustained the levy. He denied any relief to Crites because
she failed to propose any collection alternatives and had raised no nonfrivolous
issﬁes. He confirmed that the requirements of any applicable law or administrative
procedure had been met by the IRS. And he told Crites that she might face fines of
up to $25,000 in the future for taking frivolous positions.

Crites filed a timely petition with this court while a California resident. The
parties submitted the case for decision under Rule 122.

Discussion

Crites is correct that the Commissioner can’t collect the penalty by levy
without giving her written notice of his intent to do so and offering her a hearing.
At the hearing, the Appeals officer must address any relevant issues that she raises.
See sec. 6330(c)(2). He must also “obtain verification from the Secretary that the
requirements of any applicable law or administrative procedure have been met.”
See sec. 6330(c)(1).
L. Issues Raised by the Taxpayer

Section 6330(c)(2) tells Appeals officers to consider issues raised by the
taxpayer. The primary issue that Crites raises under this subsection is whether she
is actually liable for the frivolous-return penalty that the Commissioner imposed on

her--which she can raise because she has not otherwise had a chance to dispute the






Lysander
Sticky Note
While some of the precedent is still relevant, the language of the law changed "individual" to "person" in 2006. This change brings Sec. 6671(b) into play, but the Court doesn't want to deal with that change, so we are pretending there was no change. 

Lysander
Highlight
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Highlight
So here is how we dispose of all the evidentiary objections. It is true she failed to argue them in her opening brief, but she did argue them in the reply brief. It is also true that R failed to argue both the 6671(b) "person" issue and the issue of the defective assessment, but the Court has not ruled that R conceded anything. 

Lysander
Highlight
This was never an issue. 

Lysander
Highlight
Then why isn't there a single reference to the record in this opinion? 
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[*7] wasn’t a “return.” Section 6702(a)--the section that the Commissioner relies
on to pénalize Crites--punishes only taxpayers who file “what purports to be a
return.” -

Crites 1s wrong if she thinks her amended return wasn’t a return under this = *
section. She was using it to try to get a refund, and a taxpayer can file a refund
claim only by sending an amended income tax return to the IRS. Sec. '
601.105(e)(1), Statement of Procedural Rules. We have already held' that amended
returns submitted to obtain a refund are “returns” under section 6702. Callahan v.
Commissioner, 130 T.C. at 53. And so have the circuit courts that have ruled on

the issue before we got jurisdiction over cases like this. See Colton v. Gibbs, 902

F.2d 1462, 1464 (9th Cir. 1990); Sisemore v. United States, 797 F.2d 268, 270 (6th.

Cir. 1986).

B. - The Definition of “Person”

Crites next argues that even if her amended return counts as a return under
section 6702, that section’s penalties do not apply to her because she does not fall
within its definition of a “person.” On this point, she falls into the old tax-protester
habit of confusing “includes” and “means.” The Code’s definition of a “person”
subject tq section 6702 penalties “includes an ofﬁcer. or employee of a corporation,

or a member or employee of a partnership”. Sec. 6671(b) (emphasis added). And



Lysander
Highlight
You will notice there is no reference to the record anywhere in this decision. Crites never argued that her amended return wasn't a return. But the court uses this lie to support a later lie concerning the statute of limitations. 

Lysander
Sticky Note
There's no telling where the Court thinks Crites argued that here amended return wasn't a return because there is no reference to the record here. The plain truth is that no such argument was made. 

Lysander
Highlight
This is just a flat lie. Crites brief makes it abundantly clear that she is making no such conclusion. 
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Sticky Note
So that's it? You must refer to Crites brief and reply brief to appreciate the dishonesty of this part of the ruling. She never argued that 'includes' meant that the section was limited exclusively to officers. But the Supremes have stated clearly that definitions using "includes" create a "class" by which the examples mentioned and similar things are embraced. 
No discussion of the second part of the 6671(b) definition, that the 'person' must also be 'under a duty' with respect to the entity. And of course, no reference to the record at all. 

Lysander
Highlight
The 7701 definition also states the the definition applies "where not otherwise distinctly expressed." There is a distinct expression of an alternate definition at 6671(b). 
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Lysander
Sticky Note
Crites showed an abundance of irregularities that the Court simply ignored. The irregularity that the Court did address, was completely misstated and ignored the specific IRM prohibition on using TC 240 with PRN 666 and Doc Code 54. 
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Sticky Note
The IRM actually forbids the use of TC 240 with a PRN 666. See Crites brief. 
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Sticky Note
IRM 3.17.63.20  (10-01-2005)
Assessments

   " 1. Delegation Order 29 gives the Campus Director authority to appoint one or more assessment officers. This appointment should not be given to a position lower than an Operation Manager. An Operation Manager may, by designation, appoint an assessment officer to sign the Summary Record of Assessment in the absence of the Operation Manager. The F23C must be certified (signed) on the assessment date."

Clearly neither of the girls the Court claims made the assessment were "Operations Managers" And clearly this contemplates that a F23C must be signed by this designated person. No F23C was in evidence, even less one with the signatures of the two women in question on them.

Lysander
Sticky Note
While this is true, R offered no evidence at all that the women had the authority to make the assessment. These girls only signed F8278, they did not sign forms 23C or any other assessment document. Crite's FOIA request for "all assessment documents" returned nothing at all. 




Lysander
Highlight
With no reference to the record for this it's hard to figure out where this was said, but there's also no reference to any authority for it. The Commissioner admits in the IRM that the Statute of Limitations applies to 6702 penalties.  




Lysander
Highlight
A "frivolous submission" is a defined term and it means a frivolous application for a CDP hearing. There was no "frivolous submission" involved in this case and R never says there was. 
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Lysander
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Lysander
Sticky Note
Actually she cited abundant authority to prove that the filing of the original return starts the SOL clock and filing an amended return doesn't have any effect on the SOL. 

Lysander
Highlight
It's actually the Court that is subtly shifting the focus from return to submission. 

Lysander
Sticky Note
Here's the court telling us what would be "reasonable" without any citation to authority at all. And remember, R admits in the IRM that the statute applies to Sec. 6702 penalties. See Crites brief.
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[*13] Tax protesters would have no disincentive to submit such frivolities once
more than three years had passed from the filing date of an original return.

We therefore hold that the Appeals officer committed no error in concluding
that the requirements of all applicable law and administrative procedure were met.
That leaves only the Commissioner’s suggestion that we impose an
additional penalty on Crites under section 6673 for even bringing this case. But
this is Crites’s first trip to Tax Court, and by submitting the case under Rule 122,

she did save us the burden of trial. And one of her arguments, the statute-of-
limitations issue as applied to frivolous amended returns, was one we had not yet
addressed and was not itself obviously frivolous. We will therefore exercise our
discretion not to sanction her under section 6673.

This time.

An appropriate order and decision will

be entered.
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Sticky Note
The Supreme Court addressed it in a decision that was made in the 1920s. The law hasn't changed since then. 




